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RE: Ir4aterial Damage Finding, Nonh'Water
Sptirg (Pines 105), Canyon Fuel
C.ompany, LLq SIFCO Mine,
a04L/0002

Dear lv{ssrs. Baza and Olds:

The EmeryWater C.onservancyDistrict Board of Trustees requested that we write to
ycu concerning correspondence dated May22,2006 from the Utah Division of Oil, Gas, and
Mining drafted byD. \Wayne Hedberg, md sent to Canyon Fuel Company, LLC The Board
of Trustees includes representatives fromHuntington-Cleveland Irrigation C-o., C-ononwood
C-reek Consolidated Irrigation C-o., Ferron Gnal and Reservoir C-o., Muddy Irrigation C-o.,
and three at-large representatives, thr;s representi"g 

"ll 
of the irigation companies and other

water users in EmeryCo,*ry. The Board had several areas of concern with the May 22lener,
as sununarued below. A copy of letter, with the anachment referred to in the lener, is
enclosed.

The Board's fint concern involves the water rights section of the M.y L9, 2006
Technical Memorandum attached to \ilr. Hedbeqg's leffer. Mine subsidence has apparently
interfered with and stopped the flow of North \Vater spring in the Muddy Creek drainage.
The Technical Memorandurn, authored by Steve Fluke, contains this paragraph:
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\TATER RIGFITS

No State-appropriated water rights are currently adjudicated for the North
Sptirg. I met with EmilyMcMtutreyof the Utah Division of \ilater Rights to
discuss the water rights in the Emery allotment area. According to lv{s.
McMunrey, it appears that the individual water rights for the Emery allotment
are combined in Supplemental Group No. 518 240 f.orthe use of stockwatering
a total of 1 ,367 stock units. For some unknown reason, the North 

'$fater

spring was not included in the 1981 inventory for this group. Because the
North'Water spring is not State-appropriated water, then R645 rules requiring
replacement of water rights do not apply (R645-731.800).

This p^rergruph causes concern for several reasons. Fint, many springs are tributary to the
MuddyCreek and other strearr that fundsh water to District water users. The relevant basin
is designated as being f"lly appropriated. The appropriated rights of water users in this basin
do not require that each spring or stream be designated as a source of the appropriated rights,
as long as these sources are tribut arytoMuddyGeek This concept is well recognized in l.}ah
water law. An extensive andpis of this very concept is found n Salt Lake City u Silvr Fork
PN* Cnporatta 2000 UT 3, 5 P.3d t206.

The technical memo does not discr-rss whetherthe water source that feeds North Water
spring is tributaryto MuddyC,reek 

'S7ithout 
such an analpis, the conch:sion reached inthe

memo maybe incorrect. The Board requests that more complete analpis be made byDivision
of Water Rights before information is provided to DOGM in addressing v/ater righa
interference questions in the funre.

Second, the District is concerned whether the District or other water users must file
appropriations for each such spring or source that maybe tribut^ryto the respective strearns
and rivers in Emery Co.*ty in order to protect already perfected downstream rights. The
Board is concerned that such a concept was followed in this instance. A similar concept was
recentlypresented bya representative of the WaterRighm regional office, stating that "a water
right begins at the point of diversion." If this is the policyof the Division of Water Rights, the
District may need to identify each tributary source to the sffeams from which its rights are
divened and file applications to appropriate as a protective measure. fu noted above, such
a concept seems to be contraryto long-standing Utah law.

Third, the rule referred to in this paragraph, R645-731.800, does not currendy ̂ppear
in the Utah Administrative Code. Ve are therefore not able to identify the rule relied on by
the author of the technical memo to exempt'water rights replacement in this instance.

Finally, the paragraph reflects use of a different procedure than contemplated in the
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Memorandum of Understanding between tVater Rights and Oil, Gas, and Mining. If the above
p^ragraph correctlyreports the interaction between your offices, the Board is concerned that
the wrinen-request/wrinen-response procedures in the MOU were not followed in this
instance. The MOU between ycur divisions allows for a procedure for wrinen exchange of
information that would assure a more complete analpis and public review of that process.
The District Board requests that the pres.rib.d procedure be followed in the future.

It appears that the water from Nonh \fater springs intercepted bythe surface cracking
will now dischaqge into a different drainage basin than the Muddy C,reek drainage. The
SUFCO Mine report entitled "Mine Water Discharge at IJPDES 003A - Nonh Fork of

Quitchupah Creeh" the mining operation that catrsed the surface cracking in this instance,
shows that discharges from the ponal have increased from 63.0 acre feet per month it lvl"y,
t994 to 473.8 aflmonth ir lvl"y, 2006. Other months have shown even higher flows, with a
flowof S8+.t af inJuly,2004. Themineappea$tobeinterceptingflowsthatwouldotherwise
contribute to the flow of Muddy C;eek The District board members are deeply concerned
about the cumulative effect of such laqge transbasin diversions. In the SihsFork case, the Utah
Supreme Coun said:

If nearly.5 c.f.s. of water intercepted in the mine would nacurallyflow into the
creek but for the existence of the mine, it is reasonable to infer that Salt LaLe
has suffered, or will eventually suffer, a diminution in its water right of
approximately362 acre-feet of water each War. This evidence is sufficient to
support the trial court's finding of substantial interference.

2OO0 UT 3, $28. The dischaage fromlvlay, 1994 has increased from L.02 cubic feet per second
to 7 .7I cfs in lvIay,2006. If the Utah Supreme Court found "subshntial interference" in only
.5 cfs and 362 acre feet per Wa\ there is cause for concern here.

FT"lly, the lener from m. ftd!.erg t-pgses no time limitatio* {gt rypb*:ntation
of either the temporaryor pennanent mitigation plans. The lemer sets deadlines for submining
the mitigation plans, but not for the mitigation activicy. The loss of warcr from one drainage
to another suggests that rather aggressive schedules should be imposed on the mine operator.

The Water Conse rrrarLcy District welcomes disctrssion on these concerns and invites
your response. We are encouraged that both of you and the staff ir y"* respective divisions
have been attentive to the concerns of waterusers, as evidenced bythe November L8, 2005
Memorandum of Undersanding. Even though the MOUclearlystates that it creates no rights
enforceable by arry par:f, it still provides a useful framework for interest parties such as the
District.

'We 
request that 1'ou contactJay hdark Humphref, manaser of the Emery \flater
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C-onservancyDistrict, at (a35) 38I-23L 1, or respond in writing efuher to me or direcdyto lvk.
Humphrey. Thank 1ou for your addressing our concems.

r r '  t
)mcerely youns,

'Waren 
Fl Pet

\XTPIh

Enclosure

cc Michael R Sryler

NGHAM 8TPEERSON, P.C.
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