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ORDER OF THE STATE ENGINEER
For Fixed-Time Application Number 94-18m (rz693Z)

Fixed-Time Application Numb er 94-1883 (F76 g37) in the names of Josiatr K' & Etta Marie

Eardley, was aiea on Febnrary 26, zool,'b appropriate 1-00 cubic feet per second (cfs) or

24a.56 acre-feet (af) of water to- 
'a 

surfac, ,oiri* located South 208 feet and East 1099 feet

from the NW Corner of Section 30, T22S, R6E, SLB&M. Ttre water is to be used for the

irrigation of 72.3 asres (sole suppry of 60.00 acres) from Aprit 1 to october 31, and the

stochratering requirements of zo ite"a of fivestock (in cattle or horses or equivalent species)

from January t to pecenrber 31. The water is to be used in all or portion(s) of Section 30, T22S,

R6E, SLB&i\d; and Section 31, T22S, R6E, SLB&N4'

Notice of the application was published in the EFrery corrpty Proeress on March 13 and March

ZO,Z0O7 and protests were received from q"ircffirtt Ranch, Canyon Fuel Company, and Bret

carter. None of the protestants requested a hearing and a hearing was nbt held.

Mr. Morgan Robe,rtson, owuer of euitchumpah Ranch and owner of several existing water rights

on Quitchumpah creelq stated in aletter of concem he would be opposed to any nes/ water right

filings on euitchuurpatr Creek. He also stated that if there is additional water available, the

existing water right o*r* on the creek should have fust rights to iL

Mr. Bret carler,a water right holder on Quitchumpatr cry!,.stated in a letter of protest the water

on euirch'mpal creek has already been ifra on and settled in a previous hearing'

canyon Fuel, own€r of suFco mine, se,nt a letter of protest via their legal counsel, Mr' steven

E. Clyde of cLyDE SNOW SESSIONS &, swei.rsoN, p.c. The protestant states the

appticants filed this application in order to appropriate yalq being discharged from the suFco

mine. The first r€ason for protesf set forttr ioitsietter, is it believes its prior vested water rights

will be adversely impacted by the approval of this application. The second point of protest is

that the onty reliable supply or*"t i is the base oowor Quitchurrrpatr creek, od the base flow

is fully appnoPriated-

To support this point canyon Fuel states that studies performed as part of the protestant's mining

permitting proeess indicates the water interce,pted anq aeyaoped in the suFco mine is ancie'lrt

water approximately 15,000 to 20,000 years ota tnuthas bed trapped in perched aquifers. The

company indicates these aquifers do not app; to outcrop in the qlritchuurpatr creek or Muddy

creek drainages and ttre grouna water ,*i'"." appears ro dip to- 9t northwest away from the

euitchumpah creek drainige fouowing major g*iogr" struAral featr[es consisting of normal

faults of large displace,me,nts trending riorttr-rooltt losated to the west and norlhwest of the mine'

As such, canyon Fuel conte,nds thii water is developed or foreign watqr in the Quitchrmpah

creek draiuage and not part or the naturally availabL water supply in this drainage' canyon
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Fuel states the belief that most of the water e,ncountered in the mine is in perched aquifers and

the water ceases to discharge once the intercepted perched aquifer has drained'

Canyon Fuel fi5tber conte,nds the water the applicants seek to appropriate is dweloped water

,k owued by the sompany and as the source of-developed water is foreign to this drainage, the
' '- 

ffip^ihas the right io recapture and reuse this water at anytime.

A review of the application by the State Engrneer revealed the applicants' point of diversion is

located downstream from all'other points of diurrrion for agricultural irrigation. It does not

appear by diverting water from this poinl that the applicants would interfere with any other water

G; using water fJr inigation purposes from Quitctnrmpatr Creek.

surface waters in Area g4 / Muddy creek Drainage are considered fully appropriTed" however,

the area is still ope1r to fixed-dme and terrporary applications which are considerd on their

individual merits, with emphasis on their potential !o interfere with existing rights'

over the past nunber of years, SUFCO Mine has been mining an ateaknown as the Pines Tract'

The mine discharg", *uio from its workings into the North Fork of Quitchrrurpah Creek' A

review of the watershed boundaries b*rrdr Quitchumpah creek and Muddy creek shows,

based on a vertical projection of the hydrologc ioundary line, approximately 90% of the Pines

Tract *i*og area is tocatea beneath tbe Muddy qeeF watershed. only l}Yo of thetining atea

is located be,neath the egitchumpah creek walershed. It is the opinion of the state Engineer the

majority of water ar"nrgJ brthe nine from the Pines Tract mining ueawas in fact tibutary

to the Muddy Creek wat-ershi pt"inugr. While the.mine purports O"t all of the water being

discharged fro* the mine is "developed;'water from isolated pirched aquifers, it is the opinion

of the state Engineer there is likely-a substantial srrrface water recharge connection' seepage

from s*rface water is likeiy recharging aquifers interce,pted or dis.turbed by coal extraction or the

subseque,nt ground nrbsidence'

Infomration submitted by the mine to the Division of oil, Gas and Mining show tpical flow-

rates d'ring this perioo or between 4 and 6 million gallons per d2v -(4-9 cfs)' This volume of

flow added to the base flow of euitchumpah creek ias been strfficient to fill the ditches of the

downstream water users with 
"*io, 

flows being sent down the creek. Recently, the mine has

completed mining operations in the Pines Trast and moved its active workings firther to the west

beneath Big Ridge. This trew mining tact is also located p-ti"q.y beneath the Muddy creek

watershed Drainage. It is the state engineer's understanding tnat discharge flows from the mine

have reduced significantlY'

As a point of clarification, Section 73-1,-1, Utah c{t Annotated , L953, as revised, states that

..All waters in this state, whettrer above or under the ground ar1-hereby declared to be the

property of the public, *ilj; to all existing rights-to grfu" thereof." Rights to use water for a

beneficial n.upose are obtained by appli*fiott to the state Engnger- while the state Engtneer

has not heretofore required mine operators to obtain a water dght fol1on-consumptive 
'tn mine"

water use, it is required that all- connrmptive uses of water within the mine and all water
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discharged from the mine for use by the mine for some other beneficial purpose be permitted by

acquisition of a water right inegardless of its sour@.
-t

While the State Engneer reocignzes that water right hofderl on Muddy Creek may have dlT,:i 
I

some portion of thJwater disJharged by the minJinto tbe Quitchunrpatr drairrage, until such time

as the water is retrmed to *re Uiaay breek drainage or until the water right holders on Muddy

creek establish a forsral claim tbrough some other means such asi a te,lnporary or pennanent

change apptication, it is the opinion of the State Engrneer that this fixed-time^application can be

.pp;rd io allow'the applicants to divert and pufto beneficial use water from Quirchum.ll
Change apphcalfon, lt ts Ine OPuuOn ul urs Dulle riuE"urevr *o' 

::" 
^^Aw ':'-JII-;:;_::-_i 

I
.pp;rd io allow'the applicants to divert and puf to beneficial use water from Quirchum.ll I
Creek when it is available. However, this right will not be granted in perpetuity. The fixed-time I

:ffi1g":i*,*:m:ffiffffi;ea 
witrr the applicants and the appricants are wilin* 

" ]

It is, thereforg ORDERED and Fixed-Time Application Nunrber 94-1883 (F76937\ is hereby

AppRovED ttU5"rt to all prior righb. This applicatiol il also approved rybject to section.T3'

3-g, Utah Code Annotated, igSt, ai revised, fo;; Fixed-Time, not to exceed ten years, at ryhich
time this application will permanently lapse, except as noted in Section 73-3-8, paragaph #2,

Utah Code Annotated.

The applicants still have the responsibility of utilizing the water and for showing diligence to

devetoi this rigbt and for preparing and submitting proof of beireficial use of the water as

,.quirrd urder Sections 73-3-liand 73-3-16 of the Utah Code Annotated.

lnasmuch as this application proposes to divert water from a surface _t_9,["e, the applicanls are

required to contacf ihe sneam Alteration Section of the Division of water Rights at 801-538-

7140to obtain a Steam Alteration permit h addition to this Fixed-Time Application'

This application is also approved according to the conditions of the curent appropriation poliry '

gUidelines for the Colorado River Drainage, adopted March 7,1990'

The appticants are strongly cautioned that other permits issued by elrtities other ttlan the Division

of water Rights may be required before any development 9f thit appllcation can begin and it is

the reqponsibility of tbe applicants to determin. tit" applicability of and acquisition of such

permits. once a1 other p".utr have been acquired, this 1s your authority to develop the water

nnder the above refere,nceA application which'under Sections ?3-3-10 and 73-3'12, Utah Code

Annotated, 195t,; rmenaed, **t be diligently prose?ted_to completion, The water must be

put to beneficial use and proof must be filed oo ot before Octon"t lf. ZqP@

exte,nsion of time mtst be acceptably filed; othennrise the application will be lapsd' This

approval is timited to the rights to aivert and be,nefisialy,rse waier and does not grant any riebts

oll"r"s, to, or nse of land, br fasilities not owned by the applicants

As noted, this approval is granted subject to prior d$tr: The applicants shall be liable to

mitigate or provide compensation for any impairment of or interfere,nce with prior righb as such

*uyi, stipulated ,-oni parties or decreed by 
" 

court of competent jurisdiction'
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proof ofbeneficial use is evidence to the State Engneer that the water has been placed to its full-

intended be,lreficial use. By law, it must be prepared by aregistered englneer or land surveyor,

who will certiff to the location and uses of the extent of your water right.

Upon the submission of proof as reguired by Section 73-3-16, Utah Code, for this application'

thl applicants must identi& every so*"r of water used under this application and the amount of

water used from that sogrce. ft; proof must also show the capacity of the sources of supply and

de,monshate that each sonrce carrprovide the water claimed to be diverted under this right as

well as all other water rights which may be approved to be diverted from those sour@s.

Failure on your part to comply with the requireme,nts of the applicable statutes may result in

forfeitrne of this Fixed-Time Application.

It is the applicants' responsibility to maintain a current address with \is office and to

update own-rship of thelr water iigt Please notify this ofrice immediately of any change

oi address or for assistance in updating ownershiP.

your contact with this office, should you need ig is with the Southeastern Regional Office. The

telephone nurrber is 43 5-637- 1 303.

This Order is subject to the provisions of Administative Rule R655-6- t7 of ttre Division of

Water Rights andlo Sections 
'6J46b-13 

and 73-3-14 of the Utah Code which prwide for filing

either a Request for Reconsideration with the State Engineer or an appeal with the appropriate

District Cogrt. A Request for Reconsideration must be filed with the State Engrneer within 20

days of the date of this Order. However, a Request fo1 Reconsideration is not a prele$dyte to

filing a cogrt appeal. A court appeal must be filed within 30 days after the {ate of this Order, or

if a 
-Request 

fd Reconsido"tion has been filed, within 30 days after $9 date the Request for

Reconsideration is denied. A Request for Reconsideration is bonsidered denied when no action

is take,n 20 days after the Request is filed-

Dated this 13 ouv or D eJp{rrn- - 2oo7 '

lds, P.E., State Engineer
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Mailed a copy of the foregoing Order ttris- / J day t )C*h-v ,20a7 b:

Josiah K. & Etta Marie EardleY
P.O Box 554
Emery, UT 84522

Quitchumpaw Ransh
do Morgan Robertson
PO Box 65
Emery, W 84522

Canyon Fuel Company
c/o Steve,n E. Clyde
201 South Main Steet, Suite 1300
salt Lake city, uT 841 l l

Bret Carter
PO Box 24
Emery, W 84522

Steam Alteration Section
Division of Water Rights


