


 

 

 

As anticipated by the Scheduling Order and by agreement of the parties, on February 2, 

2011, Living Rivers deposed various Division personnel.  Among other discoveries, Living 

Rivers determined through these depositions that, in approving the proposed PR Spring Mine and 

the process that will be used to extract bitumen from tar sands at the facility, the Division relied 

heavily on the Utah Division of Water Quality (DWQ) in matters related to the impact of mining 

operations on ground water, storm water and the environment.  Division personnel repeated that 

they did not have the expertise to make these judgments on their own and therefore depended on 

DWQ in these matters.  At the same time, however, the Division maintained that it was 

ultimately responsible for issuing the mining permit for the PR Spring Mine. 

 

Central to the Division’s reliance on DWQ in issuing the mining permit is a March 4, 

2008 letter from Rob Herbert, Manager, Ground Water Protection Section, DWQ, to mining 

permit applicant, Earth Energy Resources, stating that the proposed mining and bitumen 

extraction operation “should have” a de minimis potential impact on ground water quality and 

that the project qualifies for a groundwater permit-by-rule.  Attached as Exhibit “1”.  Moreover, 

the letter states that questions about the letter and determination should be directed to Mark 

Novak, Ground Water Protection Section.  Id.  Mr. Novak was also designated as the point of 

contact within DWQ for Earth Energy Resources during the permit-by-rule process and was the 

individual instructing the company which testing DWQ required on the material.  Additionally, 

Mr. Novak is the individual within DWQ that is drafting a response to the February 8, 2011 

correspondence from Earth Energy Resources referenced below. 

 

Through discovery and during the February 2, 2011 depositions, Living Rivers also 

determined that Earth Energy Resources had changed the process it planned to use to extract 

bitumen from the mine’s tar sands.  Division personnel were only vaguely aware of this change 

and did not know whether DWQ had been alerted to the process alteration. 

  

On February 10, 2011, Living Rivers was first copied on a February 8, 2011 letter from 

Earth Energy Resources to DWQ identifying changes to the PR Spring project since the March 4, 

2008 DWQ letter and determination.  The February 8, 2011 Letter is attached as Exhibit “2”.  In 

this letter, Earth Energy Resources contends that, although it had changed its method for 

extracting bitumen from the mine’s tar sands, DWQ’s “de minimis” determination was still valid.  

In addition, the company insists that the February 8, 2011 letter was a direct response to alleged 

issues and arguments (interestingly enough, which the company apparently gleaned from the 

questions asked in the February 2, 2011 depositions) raised by Living Rivers “that UDOGM 

should not have relied on DWQ’s determination in approving the NOI” – in part because the 

underlying extraction process had changed.  Finally, the February 8, 2011 letter asks DWQ to 

review the information contained in the letter and to “confirm that the Ground Water Discharge 

Permit-By-Rule status granted March 4, 2008 remains valid and in effect.”   

 

Based on the information secured from the Division during the February 2, 2011 

depositions and based on the sudden and recent February 8, 2011 correspondence from Earth 

Energy Resources to DWQ, Living Rivers respectfully requests a change in or clarification of the 

scheduling order previous agreed to by the parties.   

 



 

 

Specifically, Living Rivers requests:  

 

 The opportunity to depose the following DWQ personnel – Rob Herbert, Manager, 

Ground Water Protection Section; Mark Novak, Ground Water Protection Section; and 

Mike George, UPDES IES Section.  Living Rivers asks that it be able to depose these 

individuals or other DWQ staff members as soon as possible, but likely during the week 

of February 14, 2011, regardless of whether DWQ immediately responds to the February 

8, 2011 letter.  Additionally, Living Rivers asks that it be able to depose these individuals 

or other DWQ staff members if and after DWQ responds to or otherwise makes any 

decision related to the February 8, 2011 Letter, including after any action to “confirm” 

the validity of Permit-By-Rule status of the PR Spring mining operation.  As with any 

discovery, the information gathered during these depositions may lead to other discovery 

requests. 

 

 The opportunity to add any of these individuals – or other DWQ individuals determined 

to have a role in or to have been relied upon in the Division’s approval of the PR Spring 

Mine – to its witness list for the upcoming hearing before this Board.   

 

 That Living Rivers be allowed to file supplemental expert testimony after it has deposed 

DWQ personnel that will be limited to issues raised in the context of DWQ’s actions 

relative to the PR Spring Mine. 

 

 Respectfully submitted this 14th day of February, 2011. 

 

        ROB DUBUC 

        JORO WALKER 

        Attorneys for Living Rivers 

 

 



 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that on this 14th day of February, 2011, I served a true and correct copy of this 

Motion to Amend Discovery Schedule and Witness List and Proposed Order by Petitioner Living 

Rivers to each of the following persons via email: 

 

A. John Davis 

Holme Roberts & Owen, LLP 

299 South Main, Ste 1800 

Salt Lake City, UT 84111 

John.Davis@hro.com 

 

Steven Alder 

Utah Assistant Attorney General 

1594 West North Temple 

Salt Lake City, UT 84114 

stevealder@utah.gov 

 

Mike Johnson 

Utah Assistant Attorney General 

1594 West North Temple 

Salt Lake City, UT 84114 

mikejohnson@utah.gov 

 

 

        ROB DUBUC 
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________________________________________________________________________ 

 

BEFORE THE BOARD OF OIL, GAS AND MINING 

DEPARTMENT OF NATURAL RESOURCES 

STATE OF UTAH 

 
 

IN THE MATTER OF THE REQUEST :       [PROPOSED]  

FOR AGENCY ACTION OF LIVING  :     ORDER AMENDING DISCOVERY  

RIVERS TO APPEAL THE DECISION :     SCHEDULE AND WITNESS LIST 

BY THE DIVISION OF OIL, GAS AND :  

MINING TO APPROVE THE  :  

APPLICATION OF EARTH ENERGY  : Docket No. 2010-027 

RESOURCES TO CONDUCT TAR :  

SANDS MINING AND RECLAMATION : Cause No. M/047/0090 A 

OPERATIONS AT THE PR SPRINGS :  

MINE      : 

 
 

Having reviewed the Motion to Amend Discovery Schedule and Witness List of Living 

Rivers in the above-captioned matter, and for good cause showing, the Utah Board of Oil, Gas, 

and Mining (Board), pursuant to Utah Admin Code r. 641-106-700, hereby orders that Living 

Rivers be given the opportunity to depose the following DWQ personnel: Rob Herbert, Manager 

Ground Water Protection Section; Mark Novak, Ground Water Protection Section; and Mike 

George, UPDES IES Section, both during the week of February 14, 2011 and after DWQ 

responds to or otherwise makes any decision related to the Earth Energy Resources February 8, 

2011 letter.  The Board hereby also orders that Living Rivers be given the opportunity to add any 

of these individuals, or other DWQ personnel, to its witness list, and that it be allowed to file 

supplemental expert testimony after it has deposed DWQ personnel, with that testimony limited 

to issues raised in the context of DWQ’s actions relative to the PR Spring Mine.   

So Ordered.  Issued this ____ of February, 2011. 

       Utah Board of Oil, Gas, and Mining 

   

       _____________________________ 

       Douglas E. Johnson 

       Chairman 
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