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Dear Chairman Gill:

Pursuant to the State of Utah Board of Oil, Gas and Mining's ("M") Notice of Agency
Action Commencing Rulemaking Proceeding in Docket No. 2017-013, Cause No. RO&G-2017-
0l dated April 18, 2017 ("Notigg"), we write on behalf of our client, Crescent Point Energy U.S.
Corp. ("CPE"), and hereby submit this comment letter, providing input from CPE regarding the
concepts CPE believes should be addressed in the rulemaking pursuant to Utatr Code Ann. 0 $ 63G-
3-301 , et seq. ("Rulenqaking") and the Notice.

By way of background, CPE understands that effective May 9, 2017, the Utah Legislature
amended Utah Code Arur. $ 40-6-2(4) and g 40-6-2(11) to provide as follows:

(4) "Consenting owner" means an ownerl who, in the manner
and within the time frame established by the Board in rule, consents
to the drilling and operation of a well and agrees to bear the
fO]wner's proportionate share of the costs of the drilling and
operation of the well [("Consgnting_Qwnel")].

I Utah Code Ann. $ 40-6-2(17) provides that " 'Owner' means a person who has the right: (a) to drill into and produce
from a reservoir and (b) appropriate the oil and gas produced for himself or for himself and others [(',Qwug¡')]."
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(1 1) "Nonconsonting owner" means an owner who does not, after
written notice and in the manner and within the time frame
established bythe Board in rule, consent to the drilling and operation
of a well or agree to bear the fO]wner's proportionate share of the
costs l("Nonconse{rtine O!vner")].

Clearly, these amendments require the Board to conduct a forrnal rulemaking to promulgate
administrative rules conceming thc "manner" and ootime frame" in which an Owner may consont
or not consent to bear his or her proportionate share of costs for the drilling, completion and
operation of a well for purposes of the operation of Utah Code Ann. $ 40-6-6.5, Utah's involuntary
pooling statute.

In the opinion of CPE, the legislative changes to Utah Code Ann. $ 40-6-2 also provide the
Board with a slightly broader mandate in terms of tho promulgation of administrative rules
conceming the involuntary pooling of oil and gas interests generally.z Specifically, in order to
address the involuntary pooling "maruìer" and "time frame" issues mentioned, corollary issues
come into play, such as the required content of offers to participate, the reasonableness of offers
to lease, the proper interested party addresses for notice purposes, etc.

Indeed, as the Board is aware, the only administrative rules promulgated by the Board
involving involuntary pooling under Utah Code Ann. $ 40-6-6.5 are fowrd in Utah Admin. Code
Rule R649-2-9, which provides as follows:

l. An fO]wner shall be deemed to have refused to agree to bear
his proportionate share of costs of the drilling and operation of a

well under Section 4O-6-6.5 if:

1.1 The operator of the proposed well has, in good faith,
attempted to reach agreement with such fO]wner for the leasing of
the fO]wner's mineral interest or for that Owner's voluntary
participation in the drilling of the well.

t.2 The fO]wner and the operator have been unable to agree
upon terms for the leasing of the fO]wner's interest or for the

fOlwner's participation in the drilling of the well.

2 Utah Code Ann. $ 40-6-6.5, which governs the involuntary pooling of oil and gas interests for development, contains
no requirement that Owners be afforded a reasonable offer to lease or participate in the development directly, or that
negotiations concerning the same be made in good faith. Rather, Ufah's involuntary pooling statute provides that "[i]n
the absence of a written agreement for pooling, the Board may enter an order pooling all interests in the drilling unit
for the development and operation of the drilling unit," and merely requires that any involuntary pooling order "be
made upon terms and conditions that are just and reasonable," and that the order further provide for the "the payment
ofjust and reasonable costs." Utah Code Ann. $ a0-6-6.5(2)(a)-(b), (aXaXi).
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2. If the operator of the proposed well shall fail to attempt, in
good faith, to reach agreement with the fO]wner for the leasing of
that [O]wner's mineral interest or for voluntaryparticipation by that
fo]wner in the well prior to the filing of a Requ"rì for Agency
Action for involuntary pooling of interests in the drilling unit under
Section 40-6-6.5 then, upon wriften request and after notice and
hearing, the hearing on the Request for Agency Action for
involuntary pooling may, at the discretion of the Board or its
designated hearing examiner, be delayed for a period not to exceed
30 days, to allow for negotiations between the operator and the
owner.

Based on the foregoing, CPE hereby provides its input wíth respect to the involuntary
pooling concepts that it'feels should be addressed via the Rulernaking. Specifically, CPE believes
that addressing certain issues through the Rulemaking will increase administrative economy,
preserve procedural faimess for all parties, and will act to protect the parties' correlative rights and
prevent waste.

First, in addressing the oomanner" in which an Owner may consent or not consent to bear
his or her proportionate share of costs for the drilling, completion and operation of a well for
purposes of Utah Code Ann. $ 40-6-6.5, the Rulemaking should provide for:

(i). The specific types or categories of information which must be included in an ofTer
to participate, i.e.location; well type; target formation; drilling unit; estimated spud date; etc., in
order for the same to be presumed reasonable and made in good faith;

(ii). The specific types or categories of terms and provisions which the Board will
analyze to determine whether an offer to lease is presumed reasonable and made in good fatth, i.e.
primary term; royalty rate; bonus arnount; lands covered; presence of Pugh, continuous drilling,
extension or other similar clauses; etc.;

(iii). The specific type of mailing method to be used to accomplish notice of the filing
of a request for agency action seeking involuntary pooling (in addítíon to the required publicøtion
of the hearing notice),i.e. certified mail, regular mail, etc.;3

3 For example, Utah Admin. Code Rule R641-106-200 requires requests for agency action to be personally served,
but then further provides that "[p]ersons otherwise entitled to personal service under these rules may be served by
publication or mail in accordance with Rule 4(f) of the Utah Rules of Civil Procedure . . lijn such a case, any member
of the Board may consìder eK pafe and rule upon the verifîed motion of any person seeking to accomplish service by
publication or mail." To CPE's knowledge, the cefified mailing of requests for agency action seeking involuntary
pooling orders has been the practice of the Board and UDOGM, and has not traditionally involved motions requesting
leave to provide notice via certified mail, particularly since the Utah Rules of Civii Procedure no longer contain a
"Rule 4{f)," which formerly allowed waiver of service of process accomplished by mail.
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(iv). The specific information repository from which the proper mailing addresses of
Owners entitled to notice of involuntary pooling requests should be acquired, i.e. county real
property records, Utah Division of Oil, Gas and Mining ("UDOGM") records, etc.; and

(v). A specific provision indicating that conditioning an Owner's consent or nonconsent
under an offer to participate upon the acceptance of a joint operating agreement, agreement to pre-
pay costs, etc., renders the subject offer presumptively unreasonable and not made in good faith.

Second, in addressing the "time frame" in which an Owner may consent or not consent to
bear his or her proportionate share of costs for the drilling, completion and operation of a weil for
pu{poses of the operation of Utah Code Ann. $ 40-6-6.5, the Rulemaking should provide for:

(i). A specific time period in which offers to participate or lease must be given by an
operator in relation to the filing of a request for agency action seeking involuntary pooling;

(ii) A specific time period in which an Owner must respond to a reasonable, good faith
offer to lease or participate, along with a specific provision presumptively deeming an Owner a
Nonconsenting Owner if such Owner fails or refuses to respond to the operator's offer within such
time period; and

(iiÐ A specific provision requiring the operator to provide Owners with a supplemental
offer to lease or participate in the event the operator fails or refuses to commence the drilling of
the well(s) which islare the subject of the offer to participate within a stated period of time from
and after the expiration of the offer response period.

The foregoing types of guidance for operators already exists in most form operating
agreements, as well as in the administrative rules of other Rocky Mountain states. For example,
under the Rules and Regulations of the Colorado Oil and Gas Conservation Commission
(collectively, "ÇOGÇÇ. Rules"), which govems offers to lease or participate for purposes of
Colorado's involuntary pooling statute,a sets forth the required contents of an offer to participate,
the elements to be analyzed in determining the reasonableness of an offer to lease, and creates
consenting/nonconsenting owner rebuttable presumptions. COGCC Rule 530(a)-(c).s Similarly,
North Dakota's administrative rules, as promulgated by the North Dakota Industrial Commission,
provide that elections to participate in the drilling of a well are binding upon the owner only in the

a Colo. Rev. Stat. $$ 34-60-l 16, et seq.
5 COCCC Rule 530(b) provides that an owner shall be deemed a nonçonsenting owner if such owner fails to respond
to an offer to participate within 35 days; the offer must contain: "(1) the location and objective depth of the well; (2)
the estimated drilling and completion cost of the well; and (3) the estimated spud date for the well or range of time
within which spudding is to occur . . . [a]n authority for expenditure prepared by the operator and containing the
information required above, together with additional information deemed appropriate by the operator, shall satisfy this
requirement." COGCC Rule 530(c) provides that "[i]n determining whether a reasonable offer to lease has been
tendered . . . the ICOGCC] shall consider. . .(1) date of lease and primary term or offer with aercage in lease; (2)
annual rental per acre; (iii) bonus payment or evidence of its non-availability; ( ) mineral interest royalty; and (5) such
other lease terms as may be relevant.'o
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event the subject well is spud within 90 days of the expiration of the election period.6 ,Se¿ North
Dakota Admin. Code g 43-02-03-16,3

The Board has a unique opportunity to update the provisions of Utah's Administrative
Code to capture not only the specific matters set forth in the Notice, but also the concepts set forttr
above. CPE appreciates the opportunity to participate in the Board's Rulemaking in this respect,
and asks that the Board please not hesitate to contact us with any requests, comments, questions
or concerns.

Very truly yours,

FOX LLP

D. Chicken

Cc: Steve Alder, Asst. Atty. Gen.
Michael Johnson, Asst. Atty. Gen.

ó North Dakota Admin. Code $ 43-02-03-16.3(1Xd) provides that "[a]n election to participate is only binding upon an
owner electing to participate if the well is spudded or reentry operations are commenced on or before ninety days after
the date the owner extending the invitation to participate sets as the date upon which a response to the invitation is to
be received . . . [i]fan election to participate lapses, a risk penalty can only be collected ifthe owner seeking it again
complies with the provisions of this section." North Dakota's Administrative Code also contains provisions ôutlining
the required contents of an offer to participate. .lee North Dakota Admin. Code g 43-02-A3-16.3(l)(a).
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