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This matter came for hearing before the Utah Board of Oil, Gas and Mining ("Board") on

September 27,2017 at approximately 11:35 a.m., was partially heard and continued to the

Hearing on December 6,2017 at approximately 2:27 p.m. Both Hearings were held in the

auditorium of the Utah Department of Natural Resources Building, 1594 V/est North Temple

Street, Salt Lake City, Utah. The following Board members were present and participated in the

Hearing on both days: Gordon Moon, Susan S. Davis, Chris D. Hansen, and Ruland J. Gill, Jr.,

Chair. Michael Johnson, Assistant Utah Attorney General represented the Board. Board Member

Carl Kendell recused himself and did not participate in the hearing. Board members Michael

Brown and Richard K. Borden were unable to attend the September Hearing and did not

participate in the December Hearing.

The Division of Oil, Gas and Mining ("Division") was represented by Meg Osswald and

Steve Alder, Assistant Utah Attomeys General. The following staff testified on behalf of the

Division: John Rogers, Associate Director of the Oil and Gas Program; Ammon McDonald,

inspector; and Dustin Doucet, petroleum engineer. Mr. Doucet was recognizedby the Board as



an expert in petroleum engineering. Mr. Alder advised the Board that although he is the father of

counsel for the Respondent, the Division and Respondent were aware of this relationship and had

indicated that they did not object to Mr. Alder assisting in the representation of the Division.

Respondent Hewitt Operating Inc. ("Hewitt") was represented by Kelly A. Williams, of

Ray Quinney and Nebeker. Jeremiah Burton testified as an expert in geology; David V/avrek

testified as an expert in petroleum systems.

J. David Gowdy was also a named respondent based on his property interests in the HPI

Liberty #1 Well ("Subject Well"). Mitchell Maio, of Lear and Lear, PLLC. filed a response on

behalf of Mr. Gowdy but did not participate in the hearing. Mr. Gowdy's Response stated his

support for the Board granting the Division's Request, and noted that no pending litigation

between Mr. Gowdy and Hewitt would affect the Board's ability to do so.

The Winn Family was also a named respondent based on its surface and mineral ownership

at the Subject V/ell site. On October 13,201J, Mr. Clinton V/inn filed an affidavit as a Response

on behalf of the Winn Family stating that the TVinn family had never been paid any royalties, and

as a result, the Winn Family considered Hewitt's leases expired by their primary terms for failure

to produce or engage in continuous operations. Hewitt did not admit or deny Mr. Winn's

statement, and the issue was not raised at the hearing.

The Division filed the Notice of Agency Action ("NOAA") initiating this matter on July 10,

2016. Hewitt responded on September 12,2107 but filed only exhibits, to which the Division

responded requesting that the Board preclude the exhibits as filed absent a response stating

Hewitt's factual and legal objections to the NOAA. The Board granted the Division's tequest

and ordered that Hewitt file a written response by September 19, 2016. On September 21,2017,

Hewitt filed a response requesting that the Board deny the relief sought by the NOAA.
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At the Hearing on September 27,2016, the Board heard the Division's case in chief. It also

denied a motion to dismiss raised by Hewitt's counsel at the beginning of Hewitt's case in chief

and heard Hewitt's first witness. The Board then elected to continue the remainder of the

Hearing to allow the parties could resolve outlying evidentiary objections or other issues that

would expedite a future Hearing. To that end, on October 3,2016, the Board issued aNotice of

Request for Pre-Hearing Filings. The Notice of Request for Pre-Hearing Filings requested that

the parties f,rle: a witness list, copies of exhibits to the extent not previously provided, a timeline

of major dates the parties witnesses expected to reference, and a short brief addressing Utah

Administrative Code Rule R649-3-36 and the parties' interpretations of the starting points for

that Rule's time periods and use of the word "or" in that Rule. At the December 6, 2017 Hearing,

the Board heard the remainder of Hewitt's case.

At the conclusion of the December Hearing, the Board took the matter under advisement.

On December 18, 2017, the Board voted three members to one to grant the Division's requested

relief and directed counsel for the Division to prepare a proposed final order according to the

minute entry.

The Board having considered the testimony and exhibits admitted and being fully advised

makes the following findings of fact, conclusions of law, and order in this Cause:

Findines of Fact

1. This matter was brought by the Division seeking an order to forfeit the bond for the HPI

Liberty #1 Well ("Subject Vy'ell"), API No. 43-023-30020, operated by Hewitt Operating Inc.

3



("Hewitt") and authorizing the Division to plug and reclaim the Subject V/ell located in Section

34, Township 125, and Range 1E, Juab County, UT.

2. Hewitt has been the operator of record for the Subject Well since the Division approved its

Application for Permit to Drill (APD) on January 7,2009.

3. The Subject Well is located in Juab County, Utah just outside the town ofNephi, Utah, and

immediately adjacent to a drainage that runs downhill and toward Nephi.

4. Hewitt has provided a $30,000 surety bond No. RL80012264 in November of 2008. RLI

Insurance Company is the surety and Hewitt is the principal for the bond.

5. Hewitt hrst spud the Subject Well in 2010 and completed that vertical track in 2010. Later

in20l0,Hewittaddedahorizontalside-track.In2}ll andagainin20l4and2}I1,Hewittplugged

back the well and drilled a new side-track. Thus, there are four different side-tracks that have been

drilled at the Subject V/ell and the last side-track is open and unplugged.

6. The V/inn Family, through multiple ownership tracts, owns the surface at the Subject Well

and the minerals under the Subject Well, which were leased to Hewitt under multiple leases based

on ownership tract.

l. On August 16,2012, the Division issued Hewitt a Notice of Violation ("NOV") for the

Subject Well because the reserve pit was in a degraded condition such that it could no longer

contain fluids, the fence around the pit was downed, and Hewitt was not meeting its general

housekeeping duties.

8. Hewitt abated the violation to the Division's satisfaction on September 26, 2012 by

emptying the reserve pit, replacing the pit liner, fixing the fence, and cleaning the well pad.

9. On November 23,2015, the Division issued Hewitt another NOV for the Subject Well

because the well cellar and reserve pit were full of fluid and oil waste, the pit liner contained
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numerous holes, there were oil spills around the well head, well pad, and pit, and the well pad and

pit berms were not properly built to protect the drainage area from pollution.

10. Hewitt failed to respond to the 2015 NOV, on February II,2016, and the Division issued

an Order directing Hewitt to immediately remove all fluids from the Subject Well pad.

11. On June27,2016, the Division ordered Hewitt to plug and abandon the Subject Well as

required by Utah Administrative Code Rule R.649-3-36.3 due to five years of non-productivity or

non-activity.

T2. On July 25,2016, Hewitt and the Division entered into a Stipulation requiring Hewitt to

commence continuous operations toward drilling or plugging the Subject Well by January 25,2017

and to plug or bring the well onto production by April 25,2017.

I 3 . At Hewitt's request, the Division extended the stipulated deadline to commence continuous

operations to February 25,2017 and the deadline to bring the well onto production to May 25,

2017.

14. On April 25, 2017, the Division issued another NOV to Hewitt because flow-back fluids

were discharged onto the well-pad, rather than disposed of at a Division-approved facility, as is

required for all exploration and production wastes. Hewitt abated the violation on May 30,2017

by excavating and removing the contaminated soils from the well site.

15. Hewitt missed the May 25,2017 extended deadline, and on June 5, 2017 the Division sent

Hewitt a letter informing it that the Division intended to proceed with an action before the Board.

16. On a June 12,2017 visit to the Subject Well pad, Division inspectors discovered a number

of issues needing immediate attention to mitigate or avoid surface pollution. Specifically:

a. A large amount of unidentified orange-brown fluid had leaked, spilled, or been

deposited on the well-pad near one of the tanks, contaminating the surface and

5



percolating into the surrounding area. The Division tested the fluid and found that

it contained214,000 ppm total dissolved solids. The fluid also had a conductivity

rating of 204,000 ppm and a pH of 4.80;

b. One of the four on-site tanks was completely full of oily liquid and leaning severely

due to well pad settling, creating a dangerous possibility of dumping the entire 400-

barrel tank onto the surrounding area;

c. The two of the four tanks that were full were connected by a degraded hose, rather

than the hardline conventionally used to connect full tanks, with all valves open.

Again, creating a dangerous condition if the hose were to rupture and dump 800-

barrels worth of oily fluid onto the surrounding area; and

d. There was a frack tank on site full of oily fluid, and a barrel on site full of oily fluid

that was not contained.

17 .In response to the June 12,2017 conditions, the Division issued an Order requiring Hewitt

to remove all fluids from the site, secure all tanks, and clean up damaged areas. The Order also

reminded Hewitt that because it did not meet the stipulated deadline to plug or produce the Subject

Well, the Division had issued a plugging order and still planned to bring this action before the

Board to forfeit the bond and use it to plug the Subject V/ell if Hewitt failed to plug.

18. Hewitt responded that it was previously unaware of the dangerous conditions the

Division found and requested a meeting on site with the Division. At that meeting, the Division

agreed to give Hewitt until June 30 to mitigate the dangerous conditions on site, but again informed

Hewitt that the Division still planned to bring an action before the Board with respect to forfeiture

and plugging. Hewitt mitigated the violations.
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19. These violations show that Hewitt has generally failed to maintain a field presence

at the site and, as a result, conditions that violate the pollution and surface damage control Rules

have occurred and are likely to occur in the future. Additionally, Hewitt has failed to report

violations to the Division, further inhibiting future compliance.

20. Despite stipulated extensions and a renewed order to plug from the Division, Hewitt failed

to plug the Subject V/ell.

2I.The Subject Well has never produced a sellable amount of oil and Hewitt failed to obtain

Division approval for extended shut-in.

Conclusions of Law

22.The Division is authorized by the Utah Oil and Gas Conservation Act (o'Act"), Utah Code

$$ 40-6-1 to -19 to enforce the statutes and regulations pertaining to the drilling and plugging of

oil and gas wells and to file this matter seeking an order of the Board to forefeet the surety and

authorize plugging the well.

23.The Act gives the Board'Jurisdiction over all persons and property necessary to enforce

this chapter" and authority to regulate "all operations for and related to the production of oil or

gas" which includes well plugging and well site reclamation. Id. 5 40-6-5.

24. Notice of the NOAA and Hearing was provided by the Division to respondents, Hewitt;

the Winn Family, David Gowdy, and to the surety, RLI Insurance Co. in compliance with the

requirements of Utah Code 40-6-1 to 27; Utah Administrative Code sections R641, and R 649.

25. The proceeding was conducted formally in accordance with the Utah Administrative Code

Rules R641, and with Sections 63G-4-204 to -209 of the Utah Code.

7



The Board's Interpretation of Utah Administrative Code Rule R. 649-3-36.3

26.Utah Administrative Code Rule R649-3-3.,3 ("the Rule") requires that Operators must

plug a well after a five-year period of non-activity or non-productivity, unless the Division

approves an extended shut-in time upon a showing of good cause. Id. R. 649-3-36.3.

27.The Board concludes that after five years without production, the Division's practice to

order a well plugged or show good cause to avoid plugging a well is consistent with the language

and intent of the Rule. The Division's practice to apply the term 'non-activity' to injections wells,

and non-productivity for wells intended to produce is a reasonable application of the language of

the Rule.

28. Under the Rule, the Division does not have the burden to show both non-productivity and

non-activity ongoing for a period of at least five years to warrant plugging.

29.The use of the term "or" in the Rule means that either nonproductivity or nonactivity

warrant plugging a well after five years, both conditions are not necessary to satisfu the Rule.

30. The five-year time period in the Rule begins at the time of last production for wells intended

to produce.

31. Plugging a side-track and reentering and drilling a new side-track does not restart the five-

year time period for purposes of the Rule.

32. Hewitt never achieved production from the Subject V/ell, thus, it failed to plug the Subject

Well after a five-year period of non-activity or non-productivity. Id. R.649-3-36.3.

Good Csuse

33. The Division and the Board have wide discretion under the rules to decide if there is good

cause as required by Utah Administrative Code Rule R. 649-3-36.3 to permit extended shut-in

status for a well.
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34. Hewitt failed to "take all reasonable precautions" to avoid causing pollution to surrounding

areas, and failed to "carry on all operations and maintain the property at all times in a safe and

workmanlike manner having due regard for the preservation and conservation of the property" as

required by Under Utah Administrative Code Rule R.649-3-15.1-1.1 and 1.2.8.

35. The Board agrees with the Division that Hewitt failed to present good cause to allow the

well to continue to be shut-in or to allow continued efforts to produce from the well. Hewitt's

witness testimony was not persuasive because it consisted only oiprojections based on speculation

that the Board concludes is not suffrcient to provide good cause for not plugging the well.

36. The Subject Well has been shut-in beyond the five-year time period permitted, Hewitt has

failed or refused to plug and abandon the Subject Well, and has not shown good cause warranting

extended shut-in as required by Utah Administrative Code Rule R.649-3-36.3.

Plusging Procedures

37. According to Utah Administrative Code Rule R.649-3-1 .16.4.3, the Board may order the

Division to enter into an agreement with the operator to perform plugging and restoration

operations in accordance with a compliance schedule established by the Division.

38. The Board orders that Hewitt may plug the Subject Well and conduct site restoration under

the following conditions:

a. Plugging and site restoration must be completed within 60 calendar days of this

Order. No extensions of this timeframe will be granted.

b. Hewitt must submit a Sundry Notice describing plugging procedures to the

Division, which must be approved by the Division before commencing work.

c. Hewitt must inform the Division at least two business days before it intends to

conduct any work on site, so that Division personnel can oversee the operations.
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d. Hewitt is not permitted to conduct any work or testing of any kind other than

plugging and site restoration as outlined by an approved Sundry Notice and in

accordance with this Order.

39. Should Hewitt fail to plug the Subject Well and conduct site restoration within 60-days,

Hewitt's interest in the Surety Bond shall immediately be forfeited and paid to the Division, and

the Division shall use the forfeited funds to plug the Subject Well and restore the well site.

40. In the event that the Division plugs the Subject Well, and the amount of the forfeited bond

is not suffrcient to plug and restore the site, the Board authorizes the Division to take such actions

as may be required including filing of civil actions, to recover all costs in excess of the forfeited

funds from the operator. Utah Administrative Code Rule R.649-3-1.16.5.

Rieht to Appeal

41. Parties in interest may seek judicial review of this Order by timely filing a petition for

judicial review with the Utah Supreme Court within 30 days after the date this Order is issued.

Utah Code $$ 63G-4-201(3Xa) and -403; Utah Code $ 40-10-30.

42. As an alternative to judicial review, parties in interest may file a request for reconsideration

within 20 days after the date this Order is issued. Utah Code $ 63G-4-302(l).
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ORDER

Based on the Notice, testimony, and evidence submitted at the Hearings on September

27,2017 and December 6, 2017, and the Findings of Fact and Conclusions of Law stated above,

the Board orders that:

1. Hewitt shall plug the Subject V/ell in accordance with this Order, the Division's

requirements and the requirements of R649-3 -24 within 60 calendar days of this

Order;

2. Should Hewitt fail to plug the Subject Well within 60-days

a. Hewitt's interest in the $30,000 total bonding provided shall be forfeited

and released to the Division;

b. The Division is authorized to use the forfeited funds to complete the

plugging and restoration of the Subject Well site as permitted by Rule 649-

3-1.16; and

c. The Division is authorized to seek all costs of plugging and restoration in

excess of the forfeited amount if needed;

Dated this _ day of January,2}l8
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CERTIFICATE OF' SERVICE
I certify that I caused to be served the above Proposed Order, Cause No. 274-02:

Docket No. 2017-02 to the following parties on the 71 au1of January 2018

By email.

Kelly Williams
Attorney for Hewitt Operating
kwilliams@rqn.com
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