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Entrada Energy Corporation ("Entrada") and Hewitt Operating Inc. ("Hewitt") (together,

"Respondent"), pursuant to Utah Code Ann !i 63G-4-302 and Utah Admin. Code Rule R641-l l0-

100 and 200, respectfully requests that the Board of Oil, Gas and Mining (the "Board") reconsider

its Findings of Fact, Conclusions of Law and Order entered in the above-captioned matter on May

3"2018 ("Order") For the reasons described herein" Respondent respectfully states that the Board

has erred, and that the Order is arbitrary and capricious and an abuse of discretion.

Entrada is the Operator of the Liberty #l Well (the "Well") and has conducted continuous

operations since the Division approved the first of three Applications for Permit to Drill ("APD")

in 2009. By its Notice of Agency Action dated July 10,2017 (""NOAA"), and in subsequent
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pleadings and throughout the hearings, the Division claimed that Respondent was in violation of

Rules governing shut-in wells. Specifically, the relief requested by the Division was that the Board

frnd that the Liberty #l Well ("Well") violated Utah Administrative Code Rule R649-3 by

remaining shut-in beyond thç time permitted by the Rulçs. In its Octobor 16, 2017 Mcmorandum

in Response to the Board's Request for Pre-Hearing Filings ("Division's Pre-Hearing Filing'), the

Division persisted in its contention that Respondent had violated Rule R649-3-36 due to hve years

of nonactivity or nonproductivity. The Division, and the Board, through the Ordeq gave undue

weight to its own interpretation of the Rule, and disregarded more objective evidence, thereby

exercising its discretion in an arbitrary and capricious manner.

l. Arbitrary nnd Capricious Application of the Rules. In its pleadings and

throughout the proceedings, the Division ignored the fact that the it had granted multiple approvals

for various drilling and recompletion activities on the Well. The Division failed to address

undisputed evidence in the Well File and on the record that the Respondent had applied for and

received approval of several APDs, and Sundry Notices from 2010 through 2017. The evidence

established that the most recent approval had been given in 2017 when the Respondent completed

the Well.

The mechanical integrity of the Well never was questioned by the Division, and in fact,

mechanical integrity testing contained in the Well file maintained by the Division demonstrated

the Well did not present a threat to public health and safety or the environment. The Order to plug

the Well has no rational relationship to the standards described in Rule R649-3-36. It is

unreasonable to conclude that the Division would approve Respondent's applications for

additional drilling and operations, over a period of frve years, only to claim that the same Well

must be plugged pursuant to Rule R649-3-36.3. It seems the height of capriciousness to accept
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payment for multiple APDs, the most recent of which was approved less than twelve months prior

to bringing this action, only to immediately demand plugging of the Well. Requiring that the

Respondent to plug and abandon the Well despite good cause shown for allowing further efforts

to produce therefrom, and establishing the mechanical integrity of the Well, is an abuse of

discretion.

As a public policy matter, it is difficult to ignore the fact that countless wells in the state

under the jurisdiction of the Division have been shut in or temporarily abandoned for periods of

time far in excess of the regulatory limits of twelve months and frve years. As the record

established, Respondent addressed all notices of violation by immediately remediating any

concerns identified by the Division, and the Division repeatedly approved new Applications tbr

Permit to Drill submitted by Respondent. There is simply no factual basis for the Division's

arbitrary focus on Respondent, or on the Well.

A court will review agency action under the arbitrary or capricious standard to ascertain

whether the agency examined he relevant data and articulated a rational connection between the

facts and the decision . (Olenhouse tt. ('.ommodity Credit Corp., 42F .3d 1560, 1574 (1Oth Cir. 1994).

The Division's request for an order to plug the Well is arbitrary and capricious and without a

rational basis where deficiencies noted in the NOVs were remediated to the Division's satisfaction

and had not rational tied to the Division's claim that the Well must be plugged. the Division's

repeated approval of APDs seemed to contradict claims to the contrary.

Additional arbitrary and capricious application of the law to certain facts, include the

Division's a partial description of operations on the side-tracks that mischaracterizes the status of

the side-facks ancl the Well. By u combination of overstatement and omission, the Order maligns

Rsspondsnt's reputation by implying that the Division çstablishçd wrongdoing by the operator that
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resulted in ongoing regulatory violations. The testimony and evidence adduced at the hearings

established without question that all violations had been remediated to the satisfaction and

approval of the Division.

The evidence at the hearings established that for each side-track, Respondent submitted a

new APD, drilled after the Division approved each APD, and plugged back each side-track to the

satisfaction of the Division. Thus, the evidence and testimony established that the casing and

tubing for the Well were less than twelve months old at the time the Division commenced the

current proceedings, and the Division did not present any evidence that there were questions about

the mechanical integrity of the Well. Failure to include these aspects of the operations and status

of the side-tracks and Well omits facts that were established during the proceedings that are not in

the Division's favor, unfairly prejudicing the Respondent.

2. Improper Interpretation of Agency Rules. The Order relies on an interpretation

of the Utah Administrative Code Rule R649-3-36.3 that is inconsistent with the plain meaning of

the language used in the regulation, and that is not supported by any regulatory authority. The

Order concludes that "[t]he Division's practice to apply the term 'non-activity' to injection wells,

and non-productivity to wells intended to produce, is a reasonable application of the language of

the Rule." (Order at1[27\. The Order further concludes that "[t]he use of the term "oC' in the Rule

means that either "nonproductivity" or "nonactivity" warrant plugging a well after frve years, both

conditions are not necessary to satisfy the Rule." (Order atï129). This interpretation is not logical,

and it is based on the premise that the rule is intended to apply only to injection wells. However,

this is inconsistent with Utah law, where the Utah Supreme Court has held "when construing the

language of a statutory provision, we presume the legislature used each word advisedly. . . we will

not infor subotantivo tçrms into thç tcxt that are not alroady thcre, Rather, the intorpretation must
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be based on the language used, and we have no power to rewrite the statute to conform to an

intention not expressed." Associated General Contractors v. Roard of Oil. Gas and Mining,38

P.3d 291,301 (Utah 2001) (internal citations omitred).

For the foregoing reasons, Respondent respectfully requests that the Board reoonsider its

Order that Respondent plug and abandon the Well.

Respectfirlly submiued thisNday of

Kelly A. Wi ams
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I hereby certify that on vuvffiþo 18, I caused a true and correct copy of the foregoing

Respondent's Request for Reconsideration to be served VIA EMAIL to the following:

Meg Osswald
mosswald@agutah.gov
Assistant Attorney General
Utah Board of Oil, Gas and Mining
l-594 WestNorth Temple, Suite 300
Salt Lake City, Utah 841 16

Mitchell Maio
Attorney for David Gowdy
808 East South Temple
Salt Lake City, Utah 84102
mitch.mai o@learlaw. com

RLI Insurance Company
c/o Jason Kilpatrick
2925 Richmond Avenue, Suite 1600
Houston, Texas 77098
Jason. Kilpatrick@rli corp. com

Steven F. Alder
steveal der@agutah. gov
Assistant Attorneys General
Utah Division of Oil, Gas and Mining
1594 West North Temple, Suite 300
Salt Lake City, Utah 841l6

Beatrice Winn, Trustee,
Samuel G. Winn and Stephen R. Winn
c/o Jared Winn
P.O. Box 304
Nephi, Utah 84648
jwdirt@centurylink.net

David Gowdy
jdgowdy@gmail.com
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