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MEMORANDUM

October 18,2018

To: Lltah Board of Oil Gas and Mining

From: Steve Alder,
Assistant Attorney General on behalf of the Utah Division of Oil, Gas and Mining

Re: October 24,2018 Board Hearing Memorandum

In the Matter of Rulemaking to further define the manner in which an owner
consents to the drilling and operation of a well and agrees to bear the owner's
proportionate share of the costs as referenced in the recently amended definitions
of "Consenting Owner" and 'T.{onconsenting Owner" found at Utah Code Section
40-6-2(4) and 40-6-2(1 1); and as amended by Notice on October 2, 2018 to
initiate rulemaking on other related matters.

Docket 2017-013, Cause No. RO&G -2017-01

I. Introduction and Backsround.

This RAA was filed to adopt rules required by Senate Bill 191 inthe2017
Legislative Session which among other changes modified the definitions of Consenting
Owner and Nonconsenting Owners.

The statutory changes were as follows:

"(4) "Consenting owner" means an owner who, in the manner and within the time
frame established by the board ln rzle, consents in€dvan€e] to the drilling and
operation of a well and agrees to bear [his] the owner's proportionate share of the
costs of the drilling and operation of the well.

And..(ll).Nonconsentingowner',meanSanownerwho[ffi
ffi] does not. after written notice and in the manner and
within the time frame established by the board in rzle. consent to the drilling
and operation of a well or agree to bear [his] the owner's proportionate share
ofthe costs.

(Utah Code $ 40-6-2 (SB 191, 2017 session, effective 5l9llT.1

tS.g. t 9 t also provided for retroactive application of spacing and pooling orders. This
NOAA does not address those changes. 
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In order to comply with the requirement that there be a rule defining the "manner and
time frame" for consenting to participate in a well, the Board, by an emergency rule,
added the following section toR649-2-9(1.2):

"For purposes ofUtah Code Sections 40-6-2(4) and - 2(11), the consent and
agreement reqrrired of an owner shall be manifested by the owner agreeing in
writing, within thirly (30) days from the date the notice required by Utah Code
Section 40-6-2(11 ) is received, to bear that owner's proportionate share of the costs
of drilling, testing, completion, equipping and operation of the well."

The passage of this emergency rule was made with the explicit notice that the change
was not intended to be a final rule and that additional input would be considered before
adopting a final rule. Comments were submitted by Crescent Point Energy and by the
Utah Petroleum Association (UPA).

During the 2018 Legislative Session House Bill 419 was passed. H.B. $19 provided
as follows:

(12) Except as otherwise provided by a rule made by the board in accordance with Title
63G, Chapter 3, Utah Administrative Rulemaking Act, the terms and conditions of
the board's initial order pooling all interests in a drilling unit, including the terms and
conditions of a joint operating agreement as adopted by the board, shall apply to all
subsequently drilled wells in the drilling unit, except as modified by:
(a) an accounting for actual costs incurred for each subsequently drilled well in the

drilling unit;

(b) an accounting for the consenting or nonconsenting status ofthe owner ofeach
subsequently drilled well in the drilling unit; and

(c) the board after the filing of and hearing upon a petition filed by an affected
owner desiring a modification.

The current docket was originally intended to address just the manner and time-
frame for consenting to participate in a well as mandated by the 2017 legislations,
however, after the passage of H.B. 419 inthe 2018 session, the Board has filed an
Amended Notice of Agency Action. This Amendment and the Notice issued on October
2,2018 amends the Aprils 17,2017 NOAA to provide that the rulemaking by the Board
will include "the 2018 legislative amendments and whether additional rules are required
to specifically address 'horizontal drilling,' 'operatorship', and/or'confidentiality."'

The UPA has submitted proposed rules that would address the changes enacted by
the 2018 legislation; i.e., the application of the initial pooling order in a drilling unit to
subsequent wells in the drilling unit. This memorandum includes a response and critique
of those proposed rules.
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There have not been specific proposals to address "horizontal drilling",
"operatorship", or "confidentiality". This memorandum will not address those topics but
the Division may respond to proposals that address these issues at the October 24,
hearing.

II. Analysis of the Proposed Rules

The Division appreciates the efforts of the UPA and CPE to submit proposals and
comments as part of the rulemaking. The possible extent of the rules is broad and it is
helpful to have a proposal to work from. Thus, the changes proposed by the Division are
hopefully seen as away to build upon the proposed rules to arrive at a beffer final rule. In
this regard, some of the changes are merely changes in format to make the proposed rules
easier to understand and apply.

There are other changes proposed that are more substantive. These include
avoiding placing a burden on owners to file a new RAA to protest the terms of a JOA or
to challenge the application of a forced pooling order on a subsequent well. Rather than
go through the Division' response abstractly, this analysis will proceed at the hearing by
presenting the Division's proposed format for the rules and discussing the substance of
the changes proposed to the proposed rules for each subsection.

See attached Comparison of Division Proposed Modifications to the UPA
Proposed Rules.
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Part I.pomparison of the Division's modifications of UPA proposed rules with
the UPA rules as proposed for S.B. 191^.

R649-1-1. Definitions.

Division Proposal.
"AFE' is an abbreviation for 'authority for expenditure' used by an operator to request payment
for the costs of a well, or to accompany a Notice of Opportunity to Participate in a Well, and which
consists ofa good faith estimate ofthe costs and expenses to be incurred in the drilling, testing,
completion and equipping of a well.

Discussion: The definition has been modified to clarift that an AFE is an abbreviation for a
document that should provide the information as suggested by the UPA but that also includes a
request for payment as part of the "Notice of the Opportunity to Participate in a Well".

"AFE" means an authority for expenditure which is a detailed written statement made in good
faith bv an operator ofthe estimated total costs and expenses to be incurred in the drilling. testing,
completion and equipping of a well.

Division Proposal.
" Notice of Opportunity to Participate in a Well" means the notice required by Utah Code 40-6-2(11)
to be provided to an owner and which includes-an offer for the orvner to directly participate financially,
in proportion to the owner's interest in the drilling, testing, completion, equipping and operation of
the subject well and which includes:

(i) the approximate surface and, if applicable, bottom hole location of the subject well
by county, township, range, section, quarter-quarter section or substantially equivalent lot,
and footages from directional section lines;

(ii) the proposed well name;
(iii) the proposed vertical completion depth ifthe well is a horizontal well;
(iv) the proposed total depth;
(v) the objective productive zone(s);
(vi) the approximate date upon which the subject well was or will be spud;
(vii) a proposedjoint operating agreement for operation ofthe drilling unit upon which

the subject well is to be drilled if the owner's interest equates to l%o or more of the gross
working interest in said drilling unit or, ifthe owner's interest equates to less than l% ofthe
gross working interest in said drilling unit, a statement that a proposed joint operating
agreement for operation of the drilling unit upon which the subject well is to be located will
be supplied upon receipt ofthe owner's written request for the same;

(viii) an AFE for the subject well; and
(ix) a statement that a refusal to agree to either lease or participate in the subject well

may result in the imposition of a statutory risk compensation award under allowed under
Section 40-6-6.5(4XdXD@) of between 150% and 400% as determined by the Board.

Discussion: The Division's proposed language primarily moved the first part of the UPA proposed
rule on Consenting to Participate in a Well, (shown below) into a separate definition. The language
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was mostly reananged and was not changed in any significant way
follows.

The UPA proposal is as

R649-2-8.5. Consentine to Participate in a Well.
l.The written notice an operator must provide an owner as referenced in Utah Code Section

40-6-2(1 1) must include an offer to lease ifthe owner is an unleased owner. and an offer for the owner
to directly participate financially. in proportion to the owner's interest, in the drilling, testing.
completion, equipping and operation ofthe subject well. Said written notice shalt include: (a) the
appfQximatq sudaqq and, ifapplicable, bottom hole location ofthe subject well by county. township.
range. section. quarter-quarter section or substantially equivalent lot, and footages from directional
section linesl (b) the proposed well namel (c) the proposed vertical completion depth ifthe well is a
horizontal well; (d) the proposed total deplhJd llhq objective productive zone(s)l (fl the approximate
date upon which the subject well was or will be spud: (g) a orooosed joint operating agreement for
operation ofthe drilling unit upon which the sub-iect well is to be drilled ifthe owner's interest equates
to loloormoreofthegrossworkinginterestinsaiddrillingunitor,iftheowner'sinterestequatesto
less than lolo of the gross workins interest in said drillingunit, instead a statement that a proposed
ioint operatine aqreement for operation ofthe drillins unit upon which the subject well is to be located
will be supplied upon receipllqllbeOUrner's written requesll ,flotthe samel and (h) an AFE for the
subject well The rwitten notice must also state that a refusal to agree to either lease or participate in
the subiect well maly result in the imposition of a statutory risk compensation award under Section
40-6-6.5(4XdXiXD) of between 150% and 400%.

Division Proposal.

R649-2-8.5. Consenting to Participate in a Well.
L An Orurer shall be determined by the Board to have consented to the drilling of a well

and to have agreed to bear the ormer's share of the costs of drilling and operating of a well when:
(a) The operator has provided an owner with a Notice of Opportunity to
Participate which complies with the requirements of R649-l-l;
(b) The owner has executed an acceptance of the AFE or a written statement
agreeing to pay the expenses as set forth in the AFE contained in the Notice of
Opportunity to Participate in a Well provided for the subject well;
(c) The owner has agreed to the terms ofan agreement for the operations ofthe
well in the form of a joint operating agreement or other agreement proposed by the
Operator, or has provided the Operator with written objections to the terms of the
proposed operating agreement within the time required to respond; and .

(d) The owner has tendered or agreed to tender to the operator the costs ofthe
well in the AFE in accordance with reasonable conditions and within the time required
by ttre Notice of Opportunity to Participate or within thirry (30) days from the date the
Notice ofOpportunity to Participate was received, whichever is greater; provided that
failure to tender payment as required shall result in the revocation ofthe consent by
the owner to participate in the well, the same to be null and void ab initio andthe
owner shall be determined to be non-consent and subject to the penalties and other
provisions of 40-6-6.5 as may be determined by the Board.



2. Either an owner who has provided written objections to the proposed terms of an
operating agreement, or an Operator who has proposed terms for an operating agreement and received
written objections to the proposed terms may

(a) Within 60 days of the proposal of terms in the Notice of Opportunity to
Participate, file a limited Request for Agency Action with the Board which shall be
shall set a time for a hearing in accordance with the Rules ofPractice and Procedure
before the Board (Utah Admin. Code R64l-ll et seq.) which hearing shall only
address resolving the disputed terms of the operating agreement in accordance with
the provisions ofUtah Code $ 40-6-6.5(2).

(b) If the Operator has filed a Request for Agency Action for compulsory
pooling of ownen in the drilling unit, the Owner or the Operator may request that the
Board determine the terms ofthe operating agreement between the owner and operator
as part ofthat proceeding.

@ Ifneither the Operator nor the objecting Owner shall have filed objections
and a Request for a hearing within 60 days ofthe Notice ofOppo(unity to Participate,
the terms of the operating agreement as proposed in the Notice of Opportunity to
Participate will govem.

3. If operations as set forth in the written notice required by R649-2-8.5.1 are not
commenced with one hundred twenty (120) days after expiration of the 30-day election period
provided inR649-2-8.5.2, then, absent the owner's written agreement to the contrary, the owner's
consent and agreement shall be null and void, the operator must retum the tendered AFE€ amount to
the owner, and a new written notice in accordance with R649-2-8.5.1 must be provided if the well is
to be re-proposed.

Discussion: The foregoing modifications of the proposed rules are revision of a portion of the UPA
proposal that was located under 649-2-9 Refusal to Agree. The Division has proposed to move this
section to the previous section Consenting to Participate in a Well. The Division added an section
that provides an opportunity for an owner to object to the terms ofthe operating agreement and a
means for either the owner or and operator to ask the Board to resolve the dispute by a limited RAA
according to the powers currently included in Utah Code $ 40-6-6.5 but without having to file a
separate forced pooling RAA as was proposed by the UPA. In additions, the foregoing proposed
modification to the UPA proposal regarding payment allows an additional time period of thirty days
or such time as allowed by the offer to make palment. Finally, the Division agrees and has included
the proposal to require a new AFE ifmore than 120 days have elapsed since the notice without a well
being spud.

The language proposed as by UPA as part ofR649-2-9 was as follows.

1.3 If the owner has executed an AFE and paid his oroportionate share of the AFE'd amount within
thirty (30) days as specified in R649-2-8.5.2. but does not agreg uBgelo the teqns &$he-.teaqhg€f
the-ewne+k-rnterestof the joint operating agreement submitted with the written notice and desires to
propose different terms for saidjoint operatins aereement. the owner shall have sixty (60) davs from
the spud date of the subiect well.oJ &l+he€lvlE4tfq$ieip*fiqnfrom recgipt.o,[ the written notice.
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whichever occurs later. to file a Request for Agency Actio the Board seeking comp_ulsely
pooling of interestq in the drilling of.jhe we.ll.Fsr-purposesof:UtahCsde-seetio$s-40-6-2(41 arld -
2( I I ). the eonsent and agrcement required of an owrrcr shall tre nranilested by the owner. agreeing in
rvritinF. within-thirty{30) days frofi}the-date the nstiee requ+red-bv unit under.Utah Code Section 40-
6-?(-l-H-is+c+ewed.{s$ear6.5. including adoption of the owner's proposed joint operating agreement
terms. Failure to timely file such a Request for Agency Action shall result in the owner being deemed
to have failed to negotiate in good faith and the presumotioqthat eEn€4sfr€pofrionatc-sh&rc,sf-thc
eestsofuri$in€i{€s$it}Cs€omoleti€n €grlipping*nd-€Berat*oftoFt$€-we+l,the owner agrees to the terms
of the joint operating agreement submitted with the written notice in a compulsory poolins hearing
initiated by the operator.

2. For pumoses of Utah Code Section 40-6-2(4) and -2( I I ). the consent and agreement required ofan
owner shall be manifested by the owner's execution ofthe AFE lor the subject well. and payment of
the owner's proportionate share ofthe AFE'd amount. An owner shall have thirty (30) days from the
date the written notice required by R649-2-8.5.1 is received to provide such consent and agreement.

If3
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with one hundred twenty (120) days after expiration ofthe 30-dav election period provided in R649-
2-8.5.2. then. absent the owner's written agreement to the contrary. the owner's consent and
agreement shall be null and void. the operator must return the tendered AFE'd amount to the owner.
and a new written notice in accordance with R649-2-8.5.1 must be provided if the well is to be re-
proposed.

Division Proposal.

R649-2-9. Refusal to Agree.
l. An owner shall be determined by the Board after notice and opportunity for hearing

to have refused to agree to bear his proportionate share ofthe costs ofthe drilling and operation of a

well under Utah Code Section 40-6-6.5 and to be subject its provisions applicable to a non-consenting
owner, if:

l.l. The operator ofthe proposed well has, in good faith, attempted to reach agreement
with such owner either for the leasing of the owner's mineral interest or for that owner's voluntary
participation in the drilling of the well;

1.2 The operator has provided a Notice ofOpportunity to Participate, and the owner has
failed to:

(a) execute an agreement to pay the expenses as set forth in the AFE within 30 days
of receipt of a Notice of Opportunity to Participate;

(b) make payment as required by the notice or within 30 days of executing the
agreement whichever is later; or

(c) either agree to the terms of the proposed joint operating agreement or provide
written notice of the owner's objections to the joint operating agreement within thirty days of
the Notice to Participate.

2. If the operator of the proposed well shall fail to attempt, in good faith, to reach
agreement with the owner for the leasing of that owner's mineral interest or for voluntary participation

+.#1"



by that owner in the well prior to the filing of a Request for Agency Action for compulsory pooling
ofinterests in the drilling unit under Utah Code Section 40-6-6.5 then, upon written request and after
notice and hearing, the hearing on the Request for Agency Action for compulsory pooling may, at the
discretion ofthe board or its designated hearing examiner, be delayed for a period not to exceed thirty
(30) days, to allow for negotiations between the operator and the owner.

Discussion. The foregoing section attempts to better define a non-consent to be consistent with the
other changes above. The Division's proposal retains the foregoing provision in the existing rules to
allow a 30 day continuance of a hearing if there is an allegation and finding that there has not been
good faith. attempt to negotiate. The UPA provision is the same.

The UPA language as proposed was:

I . An owner shall be _deemed to have reflrsed to agree to bea! his proportionate share of "
ofthe drilling and operation ofa well under Utah Code.Section 40-6-6.5 if:

I I - The nneralnr nfthe nrnnnced has- in snod faith atfemnted to reach areement
with such owner eithel for fte leasing of the- owner's mineral intgfgst or for that owler's Jo.luntary
participation in the drilline of the wellsubject well which includes. but is not limited to. execution bv
the owner of a-ioint operating agreement with the operatol.

^1.2.- Jhe ow4er and{$ehas not. following such good faith efforts by the.operator-luve-bec*
u*atrle. executed and retumed to the. ooerator both an AFE for the subject well and oaid his
proportionate share of the AFE'd amount within the thirty (30) days as specified in R649-2-8.5.2,
subject to the provisions ofR649-2-8.5.3. .

2.- Jf the oper?tgl.gf.the propgqq4yryll,shall ft qh agreement llii1h:
the owner for the leasing ofthat owner's mineral interest or for voluntary participation by that owner
in the well prior to the filing of a Request for Asencv Action for invslunta.rycompulsory.pooling of
interests in the drillins unit under Utah Codersection 40-6:;6.5.then. upon written request and after
notice and hearing. the hearing on the Request for Aqency Action for i*vslunt+rycompulsorypooling
may, at the discretion ofttre board or its desienated hearine examiner, be dela),ed for a period not to
exceed thirty (30NAy!,io allow for negotiations behveen the operator and the owner.

Division Proposal.

R649-2-9.5 Notice to Unlocatable and Unidentified Owners,
l. An owner who is neither identifiable but may claim ownership by, through, or under

the estate ofa deceased owner ofrecord nor locatable will be deemed to have refused to agree to bear
his proportionate share ofthe costs ofdrilling and operation ofa well under Utah Code Section 40-6-
6.5 if:

(a) The operator, concurrent with the filing ofa Request for Agency Action for
compulsory pooling, files with the Board an ex parte molion for notice by publication, which
motion shall be accompanied by an affidavit outlining in sufficient detail the operator's
reasonable diligent and good faith efforts to identiff and locate such o\.lners, and a proposed
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lbrm ot such notice to be published which shall, at a minimum, include:
(i) a listing ofall such owners. Ifsuch owners are unknown, then identifying

them as parties not already leased or participating in the well at issue and claiming by,
through or under the estate ofthe deceased ovmer ofrecord;

(ii) the name, address, email address and telephone number of a contact
person for the operator to respond to the notice; and

(iii) all of the information set forth in R649-2-8.5.1 above but, in lieu of an
AFE and ajoint operating agreement, instead a statement that an AFE for the subject
well and a proposedjoint operating agreement shall be provided by the operator to the
owner ifa response to the notice is received before hearing.
(b) The Board finds the operator has exercised such reasonable diligent and good

faith efforts and the proposed form ofnotice acceptable, it shall issue an order granting the
motion and authorizing publication of said form of notice authorized by the Board in a
newspaper of general circulation in the county where the well is located for two (2)
consecutive weeks prior to the hearing date and proofofsuch publication is supplied by said
newspaper publisher and filed with the Board

(c) No response either agreeing to lease or to otherwise parlicipate in the subject
well is received by the operator from any such owner prior to the hearing.

Discussion. The foregoing section isjust a renumbering, some changes, and making a separate section
out of what was proposed in the UPA proposed rule as part 3 of 649-2-9.5.

The language as proposed was as follows.

3. An orvner who is neither identifiable but may claim ownership by, through. or under the estate
of a deceased owner of record nor locatable will be deemed to have refused to agree to bear his
proportionate share ofthe costs ofdrillins and operation ofa well under Utah Code Section 40-6-6.5
if:

1t onerator- concrrnenf wifh filins of a Reouest for Action for

and good faith efforts to identi& and locate such owners. and a proposed form of such notice to be
published which shall. at a minimum, include:

(a) a listine ofall such owners. Ifsuch owners are unknown. then identirying them
as parties not already leased or participatins in the well at issue and claiming by. through or
under the estate ofthe deceased owner ofrecord:

(b) the name. address. email address and telephone number ofa contact person lor
the operator to respond to the noticel and

(c) all of the information set forth in R649-2-8.5.1 above but. in lieu of an AFE and a
joint operatingagreement. instead a statement that an AFE for the subiect well and a proposed
ioint operating agreement shall be provided by the operator to the owner if a response to the
notice is received before hearine.

Ifthe Board finds the operator has exercised such reasonable diligent and good faith efforts and the



ProPosed form of notice acceptable, it shall issue an order granting the motion and authorizing
publication of said form of notice as outlined in R649-2-9.3.2 below.

3.2. The operator publishes the lorm ofnotice authorized b], the Board in a newspaper of
general circulation in the county where the well is located for two (2) consecutive weeks priorlo the
hearine date and proofof such oublication is supolied by said newspaper publisher and filed with the
Board

3.3. No response either agreeing to lease or to otherwise pq4icipslle i!! llhe lubject well is
received bv the operator from any such owner prior to the hearing.

Division Proposal.

R649-2-9.6. Imposition of Statutory Risk Compensation Award.
I ' In determining the level of any risk compensation award imposed within the range of

150%oto 400Yospecified in Utah code Section 40-6-6.5(4XdXD@), the Board may consider, among
other factors:

l'1. The level ofrisk undertaken in drilling and completing the subject well in light ofany
evidence bearing upon such level ofrislg including geologic and engineering evidence, as well as
information available through prior drilling and development; and

1.2. The business risks associated with the well.

Discussion' The Division agrees that is helpful to provide factors that will guide the Board when
determining a risk compensations award, but objects to the inclusion ofthe effort and quality of
notice as a factor for determining the penalty.

The UPA proposed language is:

R649-2-9.5. Imnosition of Statutorv Risk Compensation Award.
In o the level nfanv riqlr cnmnencqlinn e'rorrl within the rcnoc nf

other factors:
ll level ofrisk rrndertaken in dri and comnletinp the srrhiect in lisht ofanv

information available through prior drilling and development: and
I .2. The reasonableness of the operator's efforts to locate and provide the nonconsentine

owner with the notice required under R649-2-8.5.1. including whether such notice was provided
beflore. or after. the subject well was spud. and any difficulties associated with providing such notice
in advance ofthe spud date.. Formatted: Font: Times New Roman



I fart II. Rules Proposed by the Division to address H.B.4lg

Division Proposal.

R649-2-13 Application of a compulsory pooling order to subsequent wells in a drilling unit.
I ' An initial order compulsory pooling all interests in a drilling unit, including the terms

and conditions ofajoint operating agreement as adopted by the Board, may apply to any subsequently
drilled well in the drilling unit as authorized under Utah Code Section 40-6-6.5(12), subjectto the
following conditions;

(a) The Operator has filed with the Board a motion to modiff the order to apply
its terms to an additional well in the drilling unit which sets forth by affrdavit:

(i) the docket and cause numbers ofsaid initial Board Order;
(ii) certification that the Operator has caused a search of the county,s

ownership records, and other govemment and business records that are normally and
reasonably relied upon by landmen to ascertain ownership of the minerals in the
drilling unit as of the time of the filing of the motion to modifu the order;

(iii) an identification ofthose owners who the Operator asserts have not
consented to participate in the wells who are either locatable, unlocatable, or cannot
be identified;

(iv) certification that the Operator has made reasonable efforts to located
and Provide notice 

tt:,Hir:ffi#trht'lJliH||1futy to participate sent to the
non-consenting parties together with a proof of service;

b. proof of notice by publication as required by R64g-2-9.3.2 if any such
party is rmlocatable or not identified;

(v) a calculation of the average weighted landowner's royalty for the
drilling unit at the time of commencement of the drilling of the
subsequent well as provided in Utah Code Section 40-6-6.5(6);

(vi) the anticipated costs ofplugging the well
(vii) the non-consent penalty as determined by the board in the original

order.
(b) The motion to modif' the order has been mailed by the Operator, together with

copies ofthe Board's initial compulsory pooling order to all such alleged non-
consenting owners, with a certification of service and filed with the Board; and

(c) Within 60 days of the mailing of the motion date, no party has filed an objection
to the motion to modifu the Board's initial order to apply to the subsequently
drilled well in the drilling unit, as relating to the subsequently drilled well.

2. Upon the request ofan Operator that the foregoing conditions have been satisfied, the
board may enter an order declaring its initial compulsory pooling order to be applicable to such
subsequently drilled wellq but with the modifications for the matters addressed in the Affidavit if filed
within 60 days of the mailing of the motion,

3. Ifan owner ofother person with an interest affected by the motion shall have filed an
objection within 60 days of the mailing of the motion including but not limited to an objection to said
person's alleged not-consent status, the applicable risk compensations percentage, the reasonableness
of the costs of the well, or the terms of the joint operating agreement, then the Board shall set a time



for the hearing ofthe objections ofthe party.

Discussion. The foregoing is a substantial addition to the language proposed by the UPA for applying
the initial order pooling owners in a well to owners of subsequent wells in a drilling unit. The UPA
proposal places the burden on the owner to file an RAA. The Division proposal requires the operator
to file a motion to modifu the order to include the additional well and owners and allows an owner to
file and objection rather than file a RAA. The Division version also requires more information to be
included in the request to modifu the initial order.

The UPA proposal is as follows.

4- Acq under lltah Code Secfinn 4fi-6-6-\(12\. order for the Boardts

drilled well in the drilline unit without fufther hearins, the Ooemtor must lile with the Board
an affidavit with reference to the docket and cause numbers of said initial Board Order and:

(a) which identifies the parties whom the Operator deems non-consentine
nafties in the oarticular well;

/h) to which ic rffqnhed nnnics nf wrilfen nnfices fn seid ncrfies relqlino fn
such well as required under R649-2-8.5.1 and proofofservice upon the same;

(c) to which is attached the proof of nublication as required bv R649-2-9.3.2 if
any such party is unlocatable:

(d) which either contains a statement that the averaqe weighted landowner's
roval8 for the drilline unit remains the same as that provided for in the initial Board
Order or. ifchanged. has attached a recalculation ofthe average weighted landowner's
rovaltv at the time of commencement of the drilling of the subsequent well in question
as nrovided in Utah Code Section 40-6-6.5(6)l and

(e) which dcfoilc thc costs inerrrred fnr srrch well

The Affidavit must be mailed by the Operator, tosether with copies of the Board's initial
comnulsorv pooline order and of Utah code section 404-6.5(12) and R649-2-9, to all such
locatable allesed non-consentins parties. with a ceftification of service evidencins the same
executed and filed with the Board. If. within 60 days of the mailins date. no nartv has filed a
Detition seekine modification ofthe Board's initial order as relatine to the subsequentlv drilled
well. includins but not limited to an obiection to said partv's allesed non-consent status. the
apnlicable risk compensation nercentage or the reasonableness of the actual costs incurred for
such well. the Board shall enter an order saa sparele declaring its initial compulsorv pooling
order to be anplicable to such subseouentlv drilled well but with the modifications for the
matters addressed in the Affidavit,



BEFORE THE UTAH BOARD OF OIL, GAS AND MINING

In the Matter of Rulemaking to further
define the manner in which an owner
consents to the drilling and operation of a
well and agrees to bear the owner's
proportionate share of the costs as

referenced in the recently amended
definitions of "Consenting Owner" and
o'Nonconsenting Owner" found at Utah
Code Section 40-6-2(4) and 40-6-2(ll);
and as amended by Notice on October 2,
2018 to initiate rulemaking on other
related matters.

IPROPOSEDI ORDER GRANTTNG
MOTION FORLEAVE TO FILE OUT OF
TIME THE DIVISION OF OIL, GAS AND
MINING'S MEMORANDUM

Docket 2017-013
Cause No. RO&G -2017-01

The Board of Oil, Gas and Mining, having fully considered the Division of Oil, Gas and

Mining's Motion for Leave to File Out of Time, and finding good cause for said motion, hereby

grants the motion.

DATED this day of October,20l8

Ruland Gill, Chairman

By
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