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AFE Definition Background

• In Hegarty v. Bd. of Oil, Gas & Mining, 57 P.3d 1042 (2002), the Utah Supreme 

Court confirmed that “written notice” of the “opportunity to participate” in a 

well must be given as a prerequisite to a party being deemed non-consent.

• An authority for expenditure or “AFE” is a detailed statement of estimated 

costs of drilling and/or completing a well (or for a well operation).

• When executed, an AFE is a written manifestation of consent to participate in 

the well (or proposed operation).

• “In the oil industry, it is understood and accepted that when one signs an 

AFE, he is committed to his proportionate share of the necessary costs in 

drilling to the objective specified in the AFE, unless the parties mutually 

agree to terminate drilling earlier or to attempt a completion at a shallower 

formation.” M&T, Inc. v. Fuel Resources Development Co., 518 F. Supp. 205 

(D. Colo., 1981).

• However, there currently is no statutory or regulatory definition of an AFE.



AFE Definition Proposal

• UPA has therefore proposed adding a definition to R649-1-1.

• Taken from AAPL Form 610-2015 JOA.

• However, it is axiomatic that drilling costs cannot be estimated with certainty and 
that an AFE is at best a good-faith estimate. It is not uncommon for an operator 
to exceed the original AFE costs, often by very substantial amounts. 

• Therefore, an AFE is nothing more than an estimate of costs; it is not a binding 
legal contract.

• “Our research discloses no authority for the proposition that an AFE is enforceable 
against one who has not signed an accompanying operating agreement. We find no 
case in which the signer of an AFE has been held liable solely because of the 
execution of the AFE. We find no secondary authority espousing such a result.” 
Sonat Exploration Co. v. Mann, 785 F.2d 1232, 1234 (5th Cir. 1986); see also 
Mariner Energy, Inc. v. Devon Energy Prod. Co., 690 F. Supp. 2d, 550, 575 (S.D. Tx. 
2010).

• Therefore, there must be some mechanism to enforce payment if party consents 
but refuses to sign a joint operating agreement.



Written Notice Requirements

• AFE contents very widely; must provide enough material information 

to allow an informed choice to participate.

• UPA proposal incorporates the AAPL Form 610-2015 notice contents 

which are widely accepted across the industry.

• However, the Utah Supreme Court, in the Hegarty case and Bennion v. 

ANR Production Company, 819 P.2d 343 (Utah 1991), indicates an AFE 

alone may not suffice as proper “written notice;” the Notice must 

also indicate consequences of non-consent (i.e., statutory risk 

compensation assessment of between 150% and 400%), which UPA 

proposal does include.

• UPA proposed notice contents include offer to lease (per existing 

regulations) and a proposed JOA if they elect to participate; owners 

under 1% of GWI in DSU can request copy of a proposed JOA (many 

times mailing costs of notice with JOA included exceed AFE’d 

amount).



Payment Requirement

• As noted, an AFE is not binding absent an executed JOA.  If a party 

wants to participate but refuses to sign a JOA, consenting parties 

have no adequate remedies for payment.

• To provide the needed remedy and to insure “skin in the game,”  UPA 

proposal also requires any non-operator to: (i) execute the AFE; AND

(ii) tender its proportionate share of AFE’d costs within 30 days from 

receipt of the written notice to be deemed a consenting party.

• Common industry practice incorporated into JOA’s – “cash call.”

• However, operations must begin within 120 days after the 30-day 

election period; otherwise funds must be refunded and new written 

proposal submitted. 

• Again consistent with standard JOA provisions.



Challenging JOA Terms

• If a party consents but refuses to execute a JOA, burden 

falls upon it to file an RAA within 60 days of spud or 

receipt of the written notice (whichever is later) to 

implement its proposed JOA terms.

• Failure to do so results in adoption of Operator’s proposed 

JOA; cannot be challenged when Operator thereafter 

initiates a force pooling action.

• Method still allows any consenting party to challenge 

terms of Operator’s JOA.

• Parties (including the Operator) must still negotiate in 

good faith on JOA terms per remaining existing 

regulations.



Unknowns/Unlocatables

• UPA proposal adds provisions to codify existing Board 

authorized practice to provide requisite “written notice” 

to unknown/unlocatables.

• Ex Parte Motion for Publication, including an affidavit of 

good faith efforts to locate and proposed form of notice; 

publication in local newspaper.

• Change from 1/9/18 proposal; publication for two weeks 

instead of three to allow time if hearing examiner process 

is utilized.



Initial Order Application to Future Wells

• With HB419 passed in 2018, UPA has since added to its proposed 
1/9/18 regulations provisions to implement.

• Operator files Affidavit outlining key information: (i) alleged non-
consenting parties; (ii) copies of written notice to 
participate/affidavit of publication to unlocatables/unknowns; (iii) 
statement that AWLR is the same or provide a re-calculation of the 
same; and (iv) actual costs incurred for well(s) at issue.

• Must provide to all alleged non-consenting parties for each subsequent 
well; same notification to unknowns/unlocatables requirements 
apply; allows Operator to handle internally without the necessity of 
counsel.

• Parties have 60 days from mailing/publication to object by filing 
motion for modification.

• Failure to do so allows Board to enter sua sponte order declaring 
initial order to be applicable but with modifications per Affidavit.

• Also vetted with and approved by other practitioners per Board 
Counsel’s request.



Criteria for Statutory Risk Compensation 

Assessment 

• Board previously stated it wanted to provide regulatory 

guidance for how the statutory risk compensation 

assessment percentage would be determined (150% to 

400%).

• Developed in cooperation with previous Board counsel.

• Should help guide both operators and non-operators alike.



Final Thoughts

• Received DOGM’s commentary and suggested revisions late last week; 
inadequate time to circulate and adequately vet with UPA members.

• Request additional time to submit formal response.

• Much time, thought and effort was given by EP and UPA Members in drafting 
and submitting this proposal; asking the Board to give it due consideration as 
submitted.

• Not prepared to address potential horizontal well regulations at this time; 
more discussions with UPA Members needed to see if consensus can be 
reached.

• Note, general regulations to apply statewide will be difficult and very limited 
in scope; instead may require special Uinta Basin field rules.

• Questions?


