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Ladies and Gentlemen,

I write to you today in my personal capacity, as someone who has observed and participated in the
evolution of the state of the law in Utah over the past five years. No other person or entity requested that I
file this statement and no one reviewed or approved it before I sent it. I am not being compensated to write
this statement. In short, the views expressed herein are my own and not necessarily those of any client I
may have represented in the past.

Even with the changes to the statute, the underlying structural problems with the way that many
operators present requests for risk penalties persist. These arguments have been put before the Board
previously - arguments which have never been directly addressed by either the Board or the Utah Supreme
Court. If one is interested in those, one should review the Reply to Second Memorandum, filed by J.P.

Furlong Co. in Docket No. 2015-013, Cause No. 139-130 (April 2015 Docket). Footnote 26, in particular,
is illustrative of how the current (and proposed) regulatory iurangement incentivizes operators to fail to
locate or identiff mineral owners.

Rather than cover old ground, below are some preliminary thoughts on the advisability of adopting
the proposed regulations. The Board should focus on shoring up the fundamental assumptions that underpin
the constitutionality ofthe entire conservation statute. Those are, in no particular order: Notice, Opportunity
to be heard, Substantive due process, and Uncompensated takings.

First, and especially in light of the Jordan v. Jensen case, I believe that "two-tier" notice of the
right to an election and hearing is facially deficient, and probably fatal to the operation of the proposed
regulation. By providing a certain class of owners (those holding less than lYo) one kind of notice and
providing everyone else with a different kind, the Board has opened up a broad avenue of attack on the
regulation. On its face, the proposed regulation discriminates against owners of smaller interests. Indeed,
as noted in the above-referenced Footnote 26, this regulation compounds the issue of adverse incentives to
identiffing, locating and noticing smaller interest owners.

Second, by restricting the opportunity to be heard only to certain issues, the proposed regulations
tread close to pre-judging a case before an owner can adequately respond to a Request for Agency Action.
Admittedly, current practice by operators almost completely precludes a landowner from accessing timely
information regarding the prospects of any particular project. However the imposition of strict deadlines by
a State agency on top of the excessive secrecy by the operators takes objecting to any particular RAA from
"impractical" to "practically impossible."

Third, by "stacking the deck" so heavily in favor of operators with regard to imposition of a Joint
Operating Agreement, the proposed regulation strikes at the very foundation of why conservation statutes
are constitutional.

"[T]he surface proprietors within the gas field all have the right to reduce to possession the
gas and oil beneath. They could not be absolutely deprived of this right which belongs to
them without a taking of private property. But there is a co-equal right in them all to take
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from a common source of supply the two substances which in the nature of things are
united, though separate. . . . [T]he use by one of his power to seek to conveft a palt of the
common fund to actual possession may result in an undue proportion being attributed to
one of the possessors of the right, to the detriment of the others, or by waste by one or more
to the annihilation of the rights of the remainder. Hence it is that the legislative power...
can be manifested for the purpose of protecting all the collective owners, by securing a just
distribution, to arise from the enjoyment, by them, of their privilege to reduce to
possession, and to reach the like end by preventing waste."l

Each interest owner in a pooled spacing unit still retains title to their minerals. The police power of
the State does not (yet, see below) stretch so far that it can unilaterally transfer mineral interests to another
party or to the public use. Without a careful and individual examination of every JOA proposed by an
operator, there is every possibility that the State could find itself doing just that. There is no obvious
requirement in the regulation to protect against this possibility.2 But, frankly, there is no need to take this
formal step for the following reason.

Fourth, even if enforcement of an "industry standard" JOA provision fails to transfer paper title,
other terms in a JOA or pooling order will accomplish it as a practical matter. Excessive risk penalties,
above-market overhead or supervision fees, extortionate disposal, marketing and transportation charges,
and undisclosed non-arms-length affiliate transactions will all operate to reduce the value of that title to
worthlessness. The pooling statute is not a dormant (or lapsed) mineral interest law. It is not a condemnation
statute. These are conservation statutes, not production at all costs and by any means statutes.3 Operators
are supposed to be compensated from the sales of the produced resource, not from the business of drilling
and operating the wells. Unless landowners and non-operators have a meaningful opportunity to examine
an operator's costs and business arrangements and present evidence to the Board regarding their
reasonableness, the proposed regulation may facilitate an uncompensated taking of the subject interests.

Finally, in response to frequent assertions of "gaming" the system by smaller interest owners, a
curious pattem has arisen. In virtually every recent case in which a landowner has successfully challenged
an operator's policy or practice, the statute which enabled that challenge has been modified. Effectively,
the rules of the game change as soon as a landowner or non-operator complains - and never in their favor.
The statutory requirement that owners be notified in advance of drilling has been removed. Back-dating a
pooling order to the date of first production - even if it predates a spacing order - is now authorized in
certain cases. And now, failure to participate in the first well in a unit will preclude an owner from
participating in subsequent wells - unless the owner takes on a cost-prohibitive battle. As noted above, the
next logical evolution would be to use the reasoning of the Kelo v. New London case to persuade the Utah
Legislature to pass the nation's first mineral condemnation statute. That would make everything crystal
clear. But until that statutory change, there are weaknesses in the proposed regulation that should be
addressed.

Here are a few suggestions to that end.

I Ohio Oil Co. v. Indiqna,lTT lJ.S.l90, 209-10 (1900) (emphasis added).
2 See Exhibit I to Request for Agency Action, Docket No. 2015-013, Cause No. 139-130 (April 2015 Docket) a/
Articles VI B(2Xb) and VIII A.
3 "Generally, 'conseryation' of oil and gas does not mean preservation, but rather refers to the maximum recovery of
oil and gas without economic waste (1.e., the unnecessary expenditure of funds)." Kramer, Bruce M. and Anderson,
Owen L., "The Rule of Capture: An Oil and Gas Perspective," 35 Envtl. L. 899 2005, qt Footnote 286.



First, the regulation should make imposition of the risk penalty provisions contingent upon
following the chronological order in which the statutes were intended to be used. Specifically, that order is:
Spacing, Election, Pooling, Drilling. This is not a novel concept:

"The problem with New York conservation practice runs deeper than this particular
holding lCaflisch v. Crotty,774 N.Y.S.2d 653 (N.Y. Sup. Ct. 2003)1. Under New York
practice, spacing units are not created until after a well is drilled, and the shape of each unit
must be separately justified on the basis of geology and reservoir characteristics... O/
course, pooling cannot occur until the spacing unit for a well has been established. This
means that parties like Roper and Caflisch are pooled after the well is drilled, and they may
not be given a prior opportunity to participate in the drilling of the unit well."a

Second, the regulation should put some teeth into the requirement that the operator give back funds
not used within the allotted time frame. Currently, the regulation requires the return of the funds if not used

within I 20 days. So. . . then what? How does the landowner or non-operator ensure those funds are returned?
What is the penalty for not returning them in a timely fashion? What exactly is considered timely? Because

operators are most emphatically "not a bank," and therefore not covered by deposit insurance, money
deposited with them must be strictly accounted for and returned promptly if not used promptly. An operator
who fails to timely execute its drilling plan may be in financial distress, and the requirement to deposit
funds with an operator exposes landowners and non-operators to considerable financial risks if the operator
declares bankruptcy.

Third, the regulation should address the sometimes substantial inaccuracies intrinsic in an AFE.
How much is too much? When is an operator obligated to notiff its working interest partners that the initial
estimate was too low? As it stands, the State of Utah is poised to impose potentially unlimited liability upon
landowners and non-operators based on the uncorroborated'assertions of the operator that this well is a good
idea. This is an impossible position for virtually all rural landowners and small non-operators.

Fourth, the proposed regulation does not deal with the substantial windfall received by an operator
by drilling pilot or test wells in an unproven zone or field. An exploratory well in one unit might cost200Yo
of its initial AFE amount, but the "lessons learned" will translate to subsequent wells in other units - units
which will rarely, if ever, have uniform ownership.

Thank you for your time and attention to this statement. I look forward to answering any questions

the Board might have now or during the formal rulemaking process.

Yours Very Truly,
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Tony Hunter
4715W. Central Ave.
wichita, K5,67212
(316) 6ss-s0sl
hunterath@gmail.com

a Id. at930 (citation and emphasis added). Also, the article by Kramer cited in Footnote 3 of Furlong's Reply to
Second Memorandum is recommended. The good stuff is always in the footnotes.


