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and Mining's Mrsdifications to UPA
Proposed Compulsory Poaling Rules

Dear Chairrnan Gill and Members of the Utah Board of Oil, Gas and Mining

At the October 24, 2Ol8 hearing on promulgation of compulsory pooling rules,
you graciously allowed the Utah Petroleum Association ("UPA") time to review and
respond to modifications proposed by the Utah Division of Oil, Gas and Mining (the
"Division") and presented at the hearing in response to UPA's previously submitted
proposed compulsory pooling rules. On November 29,2018, Mr. Alder. the Division's
attorney, submitted a revised version of the Division's proposed modifications with a
limited explanation behind them, copies of which are attached hereto for your irnmediate
reference. This Letter constifutes UPA's response to these documents.

Definitions

UPA has no issue with either the changes suggested to the definition of "AFE" or
the new definition of "Notice of Opportunity to Participate" proposed by the Division
with one exception. It is not clear why the Division has reversed the terms "estimated

total" to "total estimated" in the AFE definition. UPA submits they should remain
"estimated total."
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Rule R649-2-8.5

For consistency, "ownet'' and "operator" should either be capitalized, or not
capitalized, throughout.

Since the first sentence of the Division's Subsection I simply restates the
definition of "Consenting Ownef in Utah Code Arur. $ 40-6-2(4), UPA therefore
suggests it should instead read as follows:

l. An owner shall be determined by the Board to be a
"Consenting Ownei" as defined in Utah Code Ann. $ 40-6-
2(4) when ...

In Subsection 1(a), there is no need to reference R649-1-1 since "Notice of
Opportunity to Participate" is already a defined term which sets forth the
requirements. Consequently, "which complies with the requirements of R649-1-
1" is redundant and should be deleted.

a

a

a

a In Subsection 1(b), as pointed out by Mr. MacDonald in UPA's presentation to the
Board on October 26, an AFE is not binding upon the signatory absent a signed
joint operating agreement. See Sonat Exploration Co. v. Mann, TSS F.2d 1232 (sth

Cir. 1986); see also Moriner Energt, Inc. v. Devon Energt Prod. Co.,69A F.

Supp. 2d,550 (S.D. Tx. 2010). If the parfy has signed a joint operating agreement,
the AFE itself is then enforceable through many confractual remedies beyond non-
consent penalties (e.g., liens, set-ofi efc.).

However, if the party has not signed a joint operating agreement (see

discussion under 1(c) below in that regard), a signed AFE with a concun'ent tender

of the signatory's proportionate share of the AFE'd cost is the only way to inswe
payment is made. This is the equivalent of a "cash call" - a common practice by
the indusfiy. UPA maintains it is appropriate to require a party that desires to
participate but wishes to challenge the terms of the operator's proposed joint
operating agreement to pay the estimated costs and expenses up front to insure it is
committed to the participation; in other words, to have "skin in the game."

The Division has proposed to provide an alternative - to have the patty
provide a written statement agreeing to pay the AFE'd costs. For the reasons

outlined above, UPA rejects that alternative. However, if the Board is inclined to
incorporate the Division's proposal, the proposal must be modified to insure the

obligation is enforceable. For example, adding the phrase "which shall be

enforceable as a contractual obligation of the owner in a court of law." But even
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a

a

a

then, the operator's only remedy requires it to go to court to actually collect while
the owner could simply wait it out and, at the very worst from the force pooling
action, be declared a nonconsenting owner (resulting in an inequitable risk
allocation to the operator and consenting parties which have paid).

In Subsecfion 1(c), a mere wlitten objection to the operator's proposed joint
operating agreement is insufficient; specific detail about the objection(s) is
required to insure good faith negotiations actually occur between the operator and
the owner. UPA instead suggests the following language:

or has provided the operator with written objections,
addressing the specific provisions of the operator's proposed
joint operating agreement to which the owner objects, the
justification for the objections, and modifications/alternative
provisions the owner proposes in lieu thereof, within the time
required to respond; and .. .

As to Subsection l(d), see response to l(b) above should the Board reject UPA's
"cash call" request and instead allow the alternate written agreement to pay. In
addition, UPA suggests only the 30-day response period is necessary as it is highly
unlikely the operator's "Notice of Opportunity to Participate" shall ever provide
for a response period in excess of 30 days (as it is common industry practice).
Finally, UPA suggests the following language at the end:

... null and void ab initio and the owner shall be deemed a
"Nonconsenting Ownef'as defined in Utah Code Ann. $ 40-
6-2(11) and subject to recoupment of the risk assessment
awald and other provisions of Utah Code Ann. $ 40-6-6.5 as

may be determined by the Board.

As to the Division's new Subsection 2, UPA believes its original proposal is
sufficient. UPA believes the burden should be upon a pafiy desiring to participate
but objecting to the operator's proposed joint operating agreement to have the
Board adopt its proposed joint operating agreement, especially where other
drilling unit non-operators have signed the operator's proposed joint operating
agreement. UPA's proposal also establishes a sfiaightforward process whereby
the operator's joint operating agreement would be conclusively adopted in a

subsequenf compulsory pooling action in the absence of timely objections to its
terms. Many times a compulsory pooling action is not initiated until long after a
well has been drilled and produced in order for the Board to make the requisite
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statutory finding that the actual costs and expenses incurred were fair and
reasonable.

However, if the Board is instead inclined to adopt the Division's proposal,
UPA proposes the following tevisions to the proposed language for proper
reference and consistency:

2. An owner who has objected to the operator's proposed
joint operating agreement and which has otherwise complied
with the provisions of Rule R649-2-8.5(1), or an operator
which has received written objections to its proposed joint
operating agreement from an owner which has also complied
with the other provisions of Rule R649-2-8.5(1), may ...

In addition, "RAA" is not a defined term so the term instead should be "request for
agency action." Finally, the referenced 60-day period should corlmence from the
later of receipt of the written objections or the spud date of the well; there is no
need to impose a joint operating agreement unless a well is actually commenced.

Subsection 3 needs revision if the Division's previously requested modifications
(see above) are adopted as follows:

If operations as set forth in the Notice of Opportunity to
Participate are not commenced within one hundred fwenty
(120) days after expiration of the 30-day election period
provided in Rule R649-2-8.5.1(d), then, absent the owner's
written agreement to the contrary, the owner's consent and
agreement pertaining thereto shall be null and void, the
operator must return any tendered AFE'd amount to the
owner, and a new "Notice of Opportunity to Participate" must
be provided if the well is to be re-proposed.

Rule R649-2-9

If the Division's proposed Rule R649-2-8.5(1) is adopted, UPA proposes that the
Rule should simply state:

An owner shall be determined by the Board, after notice and

opportunity for hearing, as a "Non-Consenting Owner" as that
term is defined in Utah Code Ann. $ 40-6-2(11) if the owner
does not satisfii the requirements of Rule R649-2-8.5(1), and

a

o
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subject to the terms of Utah Code Ann. $ 40-6-6.5 as such.
Negotiations in good faith betrveen owners and operators in
connection with the requirements of Rule R649-2-8.5(1) are
expected by the Board and shall be a consideration in the
Board' s determination.

Rule R649-2-9.5

UPA has no objection to the Division's revisions. However, it would like to
address concerns raised by certain Board Members in the October 24th hearing regarding
unknown/unlocatable owners.

First, certain Board Members questioned the adequacy of the operator's searches
for the unknowrlunlocatable owners. UPA responds by stating the Rule requires an
affidavit of good faith efforts by the operator to locate such owners. If Board Members
believe the affidavit does not provide enough detail regarding the searches sonducted, or
that the searches conducted were inadequate, the Board may deny the motion for
publication until that information is provided or the defects are remedied to its
safisfaction.

In addition, one Board Member expressed concem over publication in a local
newspaper as being an antiquated method of notice and suggested the Board or Division
instead maintain a searchable database on its website (as, in the Member's opinion, more
people are inclined to conduct a web search rather than look in the legal section of a

newspaper). UPA responds that publication is an accepted method of notice in litigation,
especially quiet title actions (see U.R.Civ P. Rule  (d)(S)(c) and Utah Code Ann. $ 788-
6-L314), and in probate (see Utah Code Ann. $ 75-1-401(tXc)). There is a presumption
that a paffy owning property in a certain county is more likely to be notified by
publication in a paper of general circulation in that county than by any other means.
Furthermore, Utah Legal Notices compiles such publication notices and provides a

searchable database available on-line (y_w:y,!tabi_qga|:.qg!u). Although not directly a
UPA concem, the logistics for the Board or Division to create and maintain such a

database seems duplicative and cost ineffective, from both a time and frrnding standpoint.

Rule R649-2-9.6

UPA's proposed rule was actually drafted by the Board's previous legal counsel
and simply incorporated at his request. If the Division has objection to Subsection 1.2,

UPA has no objection to its elimination. However, UPA believes the Division's
proposed Subsection 1.2 is already addlessed within Subsection 1.1. Consequently, UPA
proposes the following changes to the Rule:
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... the Board may consider. arnong CIther I'actors. the levsl of
risk undertaken in drilling and completing ...

Rule R649-2-13

tjPA believes its pre'i'iouslv propersed rulc to address Il.ll,419 is suflicier.rt and

rc'iccts thc Divisiorr's proposal cxcept lor consistcricy changes required b3' the Division's
eithcr moclificatitxs addressed above if adopteel. e.g.. in Suhscction {b). changing thr:

refbrencc ta "Notice of'Opportunill' to Participatc." A rnaior goal of UI'A lr'as to allorr, a

process to have the initial conrpulsorv pooling order to govcrn additional rvells rvhich
rnal, be handled internalll' and rrithor"rt the need fbr assistance rvith counsel (unlcss an

oiriecting o1\'ner initiated a request fbr agenc3'action to rncdifl'that existing order),

Requiring an operator to have to file a rnotion lvill require lcgal counsel. thereb,v

defeating that goal. Additionall3,. UPA believes the burden should equally be upon a

part,v desiring to nrodil.y the original order and not onl1, upon thc operator. Adcquatc
prr:tections are in place for due process and the Boartl being provided sulflcient
intbrrnatiotl to .rlrr sltonte issue an order to apirlS. an existing cotnpulsory" pooling orcler to

aclditional *'ells.

Should )'ou er the Division scek additional claritlcation or have t'urlher questions

or concenrs. plense do not hesitate to contact rne and UPA rr'ill prornptll' respond. t"lPA

appreciates irs valued rvorking relationship rvith the lJoard artd ilivision and looks

fbnvard to rvorking u'ith thenr in adoption of final compulsorl' pooling rules.

V trul;, I'ours,

I
immons. Upstrearn Cotnmittee Chair

lt nclosures

cc; Steven Alder. Esq.

Michael Eegley, Esq.

t

)



l. Division's proposed modifications of UPA's proposed rules
addressing manner and timeframe for consenting to participate
in a well.

R649-1-1. Definitions

"AFE" is an abbreviation for'authority for expenditure'which is detailed written statement
made in good faith by an operator of the total estimated costs and expenses to be incurred in
the drilling, testing, completion and equipping of a well.

Division nroboses the follow ng new definition for a "Notice of Oooortunitv to Particioate"
This is essentiallv the same as language as UPA's proposed provisions about what must be

included to satisfv the statutorv reouirement for notice befo re a person is determined to be

non-consenting. lt is proposed as a wav to make the rules easier to understand.

" Notice of Opportunitv to Participate" means the notice of opportunitv to participate in a well required

bv Utah Code 40-6-2(11) to be provided to an owner and which includes an offer to lease if the owner is

an unleased owner, and an offer for the owner to directly participate financially, in proportion to the
owner's interest in the drilling, testing, completion, equipping and operation of the subject well and

which includes:

(i) the approximate surface and, if applicable, bottom hole location of the subject well by county,

township, range, section, quarter-quarter section or substantially equivalent lot, and footages from
directional section lines;

(ii)the proposed well name;

(iii)the proposed vertical completion depth if the well is a horizontalwell;

(iv) the proposed total depth;

(v) the objective productive zone(s);

(vi) the approximate date upon which the subject well was or will be spud;

(vii) a proposed joint operating agreement for operation of the drilling unit upon which the subject well
is to be drilled if the owner's interest equates Io lYo or more of the gross working interest in said drilling
unit or, if the owner's interest equates to less than I% of the gross working interest in said drilling unit, a
statement that a proposed joint operating agreement for operation of the drilling unit upon which the
subject well is to be located will be supplied upon receipt of the owner's written request for the same;

(viii) an AFE for the subject well; and

(ix) a statement that a refusal to agree to either lease or participate in the subject well may result in the
imposition of a statutory risk compensation award under allowed under Section 40-6-6.5(4XdXiXD) of
between 150% and 40O% as determined by the Board.



Division Proposes a new rule R649-2-8.5. Consenting to Participate in a Well. Except as noted
in highlights it follows the UPA format and proposed language.

R549-2-8.5. Consenting to Participate in a Well

1. An Owner shall be determined by the Board to have consented to the drilling of a well and to
have agreed to bear the owner's share of the costs of drilling and operating of a well when:

(a) The operator has provided an owner with a "Notice of Opportunity to Participate" which

complies with the requirements of R649-1-1;

(b) The owner has executed an acceptance of the AFE or a written statement agreeing to pay

the expenses as set forth in the AFE contained in the "Notice of Opportunity to Participate"
provided for the subject well;

(c) The owner has agreed to the terms of an agreement for the operations of the well in the
form of a joint operating agreement or other agreement proposed by the Operator, or has

provided the Operator with written objections to the terms of the proposed operating
agreement within the time required to respond; and

(d) The owner has tendered or agreed to tender to the operator the costs of the well in the AFE

in accordance with reasonable conditions and within the time required by the "Notice of
Opportunity to Participate" or within thirty (30) days from the date the "Notice of Opportunity
to Participate" was received, whichever is greater; provided that failure to tender payment as

required shall result in the revocation of the consent bythe ownerto participate in the well,

the same to be null and void ab initio and the owner shall be determined to be non-consent

and subject to the penalties and other provisions of R649-2-8.5.

The following section 2 is a new provision providing an opportunity owner or operator to
have the Board hold a hearing to resolve any disagreement over terms of the proposed

operating agreement without having to file a separate new RAA.

2. An owner who has provided written objections to the proposed terms of an operating
agreement provided as part of a "Notice of Opportunity to Participate", or an Operator who has

proposed terms for an operating agreement and received written objections to the proposed

terms, may request that the Board determine the terms of the operating agreement in
accordance with the provisions of Utah Code 5 40-6-6.5(2) as follows:

(a) lf the Operator has filed a Request for Agency Action for compulsory pooling of owners

in the drilling unit, both the Owner and the Operator may move the Board to determine
the terms of the operating agreement between the owner and operator as part of that
proceeding.

(b) lf no RAA has been filed for compulsory pooling of owners in the well, then either an

owner who has provided written objections to the operating agreement or an operator
who has received notice of objections, may file a RAA within 60 days of the written



notice of the objection to the proposal of terms in the "Notice of Opportunity to
Participate".

(c) lf no RAA to determine the form of an Agreement is filed within 60 days of the "Notice
of Opportunity to Participate", the terms of the operating agreement as proposed in the
"Notice of Opportunity to Participate" will govern.

Division proposes to keep the following UPA proposed language as part of in the new rule
R649-2-8.5.

3. lf operations as set forth in the written notice required by R649-2-8.5.1- are not commenced
with one hundred twenty (120) days after expiration of the 30-day election period provided in
R649-2-8,5.2, then, absent the owner's written agreement to the contrary, the owner's
consent and agreement shall be null and void, the operator must return the tendered AFE'd

amount to the owner, and a new written notice in accordance with R649-2-8.5.1- must be

provided if the well is to be re-proposed.

R649-2-9. Refusal to Agree

Division's proposed modifications to current rule with a provision to allow for a hearing

regarding objections to the proposed JOA. Changes to current rule are highlighted.

1. An owner shall be determined by the Board after notice and opportunity for hearing to
have refused to agree to bear his proportionate share of the costs of the drilling and operation
of a well under Utah Code Section 40-6-6.5 and to be subject its provisions applicable to a non-
consenting owner, if:

1.1. The operator of the proposed well has, in good faith, attempted to reach agreement
with such owner either for the leasing of the owner's mineral interest or for that owner's

voluntary participation in the drilling of the well.

Replace existing section R649-2-9.1.2 with the following.

I.2 The operator has provided a "Notice of Opportunity to Participate", and the owner has

failed to:

(a) execute an agreement to pay the expenses as set forth in the AFE within 30 days of
receipt of a "Notice of Opportunity to Participate";

(b) make payment as required by the notice or within 30 days of executing the
agreement whichever is later; and

(c) either agree to the terms of the proposed joint operating agreement or provide

written notice of the owner's objections to the joint operating agreement within thirty days of
the "Notice of Opportunity to Participate".



The following language is in the existing R649-2-9 and is retained by both proposals

2. lf the operator of the proposed well shallfailto attempt, in good faith, to reach

agreement with the owner for the leasing of that owner's mineral interest or for voluntary
participation by that owner in the well prior to the filing of a Request for Agency Action for
compulsory pooling of interests in the drilling unit under Utah Code Section 40-6-6.5 then, upon

written request and after notice and hearing, the hearing on the RequestforAgencyAction for
compulsory pooling may, at the discretion of the board or its designated hearing examiner, be delayed

for a period not to exceed thirty (30) days, to allow for negotiations between the operator and the
owner.

ll. New Proposed Rule to address unlocatable or unidentified owners

Division's proposed modifications make only a few changes to the UPA proposed new rule.

R649-2-9.5 Notice to Unlocatable and Unidentified Owners.

1. An owner who is neither identifiable but may claim ownership by, through, or under

the estate of a deceased owner of record, nor locatable, may be determined to have refused to
agree to bear his proportionate share of the costs of drilling and operation of a well under Utah

Code Section 40-6-6.5 if:

(t) The operator, concurrent with the filing of a Request for Agency Action for

compulsory pooling, files with the Board an ex porte motion for notice by publication, which

motion shall be accompanied by an affidavit outlining in sufficient detail the operator's
reasonable diligent and good faith efforts to identify and locate such owners, and a proposed

form of such notice to be published which shall, at a minimum, include:

(i) a listing of all such owners. lf such owners are unknown, then identifying them as

parties not already leased or participating in the well at issue and claiming by, through or under

the estate of the deceased owner of record;

(ii) the name, address, email address and telephone number of a contact person for the
operator to respond to the notice; and

(iii) all of the information setforth in Notice of Opportunityto Participate but, in lieu of
an AFE and a joint operating agreement, instead a statement that an AFE for the subject well
and a proposed joint operating agreement shall be provided by the operator to the owner if a
response to the notice is received before hearing

(b) The Board finds the operator has exercised such reasonable diligent and good faith
efforts and the proposed form of notice acceptable, it shall issue an order granting the motion
and authorizing publication of said form of notice in a newspaper of general circulation in the



county where the well is located for two (2) consecutive weeks priorto the hearing date and

proof of such publication is supplied by said newspaper publisher and filed with the Board; and

(c) No response either agreeing to lease or to otherwise participate in the subject well is
received by the operator from any such owner prior to the hearing.

lll. New Rule proposed by UPA to establish criteria for risk

compensation award.

The Division opposes the UPA proposal to consider efforts to provide notice as a factor to
consider in determining the amount of the risk compensation award. The Division's
alternative is in yellow highlight.

R649-2-9.5. lmposition of Statutory Risk Compensation Award.

L ln determining the level of any risk compensation award imposed within the range of
LsO%to 400% specified in Utah Code Section 40-6-5.5(4XdXiXD), the Board may consider,

among other factors:

t.L. The level of risk undertaken in drilling and completing the subject well in light of
any evidence bearing upon such level of risk, including geologic and engineering evidence, as

well as information available through prior drilling and development; and

1.2. The business risks associated with the well.

lV. Rules Proposed to allow an lnitial Compulsory Pooling Order in a
Drilling Unit to Apply to Subsequent Wells in a Drilling Unit. As

permitted by H.B. 419

Division's Proposed New Rule R549-2-13 is similar to the UPA proposed additions to R649-2-9

except to add more requirements to ensure notice has been given and to provide an

opportunity for a hearing without filing a separate RAA. See the portions highlighted.

R649-2-13. Application of a compulsory pooling order to subsequent wells in a

drilling unit. Highlights are the main differences from the UPA Proposal.

L An initial order compulsory pooling all interests in a drilling unit, including the terms and

conditions of a joint operating agreement as adopted by the Board, may apply to any

subsequently drilled well in the drilling unit as authorized under Utah Code Section 40-6-

6.5(I2), subject to complying with the following conditions:



(a) The Operator has filed with the Board a motion to modify the order to apply its

terms to an additional well in the drilling unit which sets forth by affidavit:

(i) the docket and cause numbers of said initial Board Order;

(ii) certification that the Operator has caused a search of the county's ownership
records, and other government and business records that are normally and reasonably

relied upon by landmen to ascertain ownership of the minerals in the drilling unit as of
the time of the filing of the motion to modify the order;

(iii) an identification of those owners who the Operator asserts have not consented to
participate in the wells and those who are either locatable, unlocatable, or cannot be

identified;

(iv) certification that the Operator has made reasonable efforts to located and provide

notice to such parties which shall include:

(a) copies of the written "Notice of Opportunity to Participate" sent to the non-

consenting parties together with a proof of service; or

(b) proof of notice by publication as required by R649-2-9.3.2if any such party is
unlocatable or not identified;

(v) a statement that the average weighted landowner's royalty for the drilling unit
remains the same as that provided for in the initial Board Order or a calculation of the average

weighted landowner's royalty for the drilling unit at the time of commencement of the drilling
of the subsequent well as provided in Utah Code Section 40-6-6.5(6);

(vi) the anticipated costs of plugging the well; and

(vii) the non-consent penalty as determined by the board in the original order.

(b) The motion to modify the order has been mailed by the Operator, together with
copies of the Board's initial compulsory pooling order and a recitation of the provisions of Utah

Code Section 40-6-6.5(12) and R649-2-9 to all such alleged non-consenting owners, with a

certification of service evidencing the same executed and filed with the Board; and

(c) Within 60 days of the mailing of the motion, no party has filed any objection to
the motion to modify the Board's initial order to apply to the subsequently drilled well in the
drilling unit, including without limitation objection to said party's alleged non-consent status,

the applicable risk compensation percentage orthe reasonableness of the actualcosts incurred

for the subsequently drilled well.

2. Upon a written request filed by an Operator with the Board stating that the foregoing
conditions have been satisfied, the Board may enter an order declaring its initial compulsory



pooling order to be applicable to such subsequently drilled well or wells, with the modifications
for the matters addressed in the motion to modify the order.

The following provision is proposed by the Division to provide an

opportunity for hearing short of the owner having to file a RAA

3. lf an owner or other person with an interest affected by the motion shall have filed an

objection within 60 days of the mailing of the motion including but not limited to an objection
to said person's alleged non-consent status, the applicable risk compensation percentage, the
reasonableness of the costs of the well, or the terms of the joint operating agreement, then the
Board shall set a time for the hearing in accordance with Rules of Practice Before the Board.

R641-L00 et. seq..

(a) The hearing shall be limited to the addressing the objections to the motion to modify the
order as asserted by the owner in the objections filed;

(b) The Operator shall have the burden to satisfy the requirements of Utah Code section 40-6-

6.5 as to the objections; and

(c)the Board shall enter an order determining the application of the initial order to the

subsequent well.



Comparison of the Division's modifications and UPA's proposed rules

Definitions

UPA proposal Division's modification

"AFE" means an authority for expenditure which
is a detailed written statement made in good

faith by an operator of the estimated total costs

and expenses to be incurred in the drilling,
testing, completion and equipping of a well.

"AFE" js an abbreviatio r 'authority for
expenditure' which is detailed written statement
made in good faith by an operator of the total
estimated costs and expenses to be incurred in
the drilling, testing, completion and equipping of
a well.

Consenting To Participate in a Well or New Definition of Notice of Opportunity
to Participate in a Well. Division Droposes the followi new definition for a "Notice of
Oooortunitv to Pa rticinate". Th ts is essentiallv the same as lansuase as UPA's oroposed

rovisions about what must be included to s

before a person is determined to be non-consenting. lt is proposed as a wav to make the
rules easier to understand.

Proposed R649-2-8.5. Consentins to Participate in
a Well.
1.The written notice an operator must provide an

owner as referenced in Utah Code Section 40-6-
2(11) must include an offer to lease if the owner
is an unleased owner, and an offer for the owner
to directly participate financially, in proportion to
the owner's interest, in the drilling, testing,
completion, equipping and operation of the
subject well. Said written notice shall include:

R549-1-1. Definitions
" Notice of Opportunitv to Participate" means the
notice of opportunity to participate in a well
reouired bv Utah Code 40-6-2 (11) to be provided

to an owner and which includes an offer to lease

if the owner is an unleased owner, and an offer
for the owner to directly participate financially, in

proportion to the owner's interest in the drilling,
testing, completion, equipping and operation of
the subject well and which includes:

(a) the approximate surface and, if applicable,
bottom hole location of the subject well by
county, townsh ip, range, section, q ua rter-q uarter
section or substantially equivalent lot, and

footages from directional section lines; (b) the
proposed well name; (c)the proposed vertical
completion depth if the well is a horizontal well;
(d) the proposed total depth; (e) the objective
productive zone(s); (f) the approximate date
upon which the subject well was or will be spud;

(i) the approximate surface and, if applicable,
bottom hole location of the subject well by

county, township, range, section, quarter-quarter
section or substantially equivalent lot, and

footages from directional section lines;
(ii)the proposed well name;
(iii)the proposed verticalcompletion depth if the
well is a horizontalwell;
(iv) the proposed total depth;
(v) the objective productive zone(s);
(vi)the approximate date upon which the subject
well was or will be spud;



g) a proposed joint operating agreement for
operation of the drilling unit upon which the
subject well is to be drilled if the owner's interest
equates to t% or more of the gross working
interest in said drilling unit or, if the owner's
interest equates to less than 1% of the gross

working interest in said drilling unit, instead a

statement that a proposed joint operating
(continued)
agreement for operation of the drilling unit upon
which the subject well is to be located will be

supplied upon receipt of the owner's written
request for the same; and (h) an AFE for the
subject well The written notice must also state
that a refusal to agree to either lease or
participate in the subject well may result in the
imposition of a statutory risk compensation
award under Section 40-6-6.5(4XdXiXD) of
between 150% and 400%.

(vii) a proposed joint operating agreement for
operation of the drilling unit upon which the
subject well is to be drilled if the owner's interest
equates to I% or more of the gross working
interest in said drilling unit or, if the owner's
interest equates to less than L% of the gross

working interest in said drilling unit, a statement
that a proposed joint operating agreement for
(continued)
operation of the drilling unit upon which the
subject well is to be located will be supplied upon
receipt of the owner's written request for the
same;
(viii) an AFE for the subject well; and
(ix) a statement that a refusal to agree to either
lease or participate in the subject well may result
in the imposition of a statutory risk compensation
award under allowed under Section 40-6-
6.5(4XdXiXD) of between 150% and 40O% as

determined by the Board.

Consenting To Participate in a Well

UPA proposed R545-2-8.5 continued

2. For purposes of Utah Code Section a0-6-2(al
and -2(L1), the consent and agreement required
of an owner shall be manifested by the owner's
execution of the AFE for the subject well, and
payment of the owner's proportionate share of
the AFE'd amount. An owner shall have thirty
(30) days from the date the written notice
required by R649-2-8.5.L is received to provide
such consent and agreement.

Division's Proposed new rule R549-2-8.5.
Consenting to Participate in a Well - including
option to make objections to the proposed
operating agreement and remain a consenting
owner.

L. An Owner shall be determined by the Board to
have consented to the drilling of a well and to
have agreed to bear the owner's share of the
costs of drilling and operating of a well when:
(a) The operator has provided an owner with a

"Notice of Opportunity to Participate" which
complies with the requirements of R649-1-1;
(b) The owner has executed an acceptance of the
AFE or a written statement agreeing to pay the
expenses as set forth in the AFE contained in the
"Notice of Opportunity to Participate" provided
for the subject well;
(c) The owner has agreed to the terms of an

agreement for the operations of the well in the
form of a joint operating agreement or other
agreement proposed by the Operator, or has

provided the Operator with written objections to



the terms of the proposed operating agreement
within the time required to respond; and
(d) The owner has tendered or agreed to tender
to the operator the costs of the well in the AFE in

accordance with reasonable conditions and
within the time required by the "Notice of
Opportunity to Participate" or within thirty (30)

days from the date the "Notice of Opportunity to
Participate" was received, whichever is greater;
provided that failure to tender payment as

required shall result in the revocation of the
consent by the owner to participate in the well,
the same to be null and void ab initio and the
owner shall be determined to be non-consent
and subject to the penalties and other provisions

of 40-6-6.5 as may be determined by the Board.

R649-2-9 UPA Proposed Addition
Requirement for owner to file a RAA in order to
have board consider objections to the proposed
operating agreement.

1.3 lf the owner has executed an AFE and paid his
proportionate share of the AFE'd amount within
thirty (30) days as specified in R649-2-8.5.2, but
does not agree to the terms of the joint operating
agreement submitted with the written notice and

desires to propose different terms for said joint
operating agreement, the owner shall have sixty
(60) days from the spud date of the subject well
or from receipt of the written notice, whichever
occurs later, to file a Request for Agency Action
with the Board seeking compulsory pooling of
interests in the drilling unit under Utah Code

Section 40-6-6.5 including adoption of the
owner's proposed joint operating agreement
terms.

R649-2-8.5. Consenting to Participate in a Well.
(Continued)
New provision providing an opportunity owner
or operator to request a hearing on the terms of
the proposed operating agreement.

2. An owner who has provided written
objections to the proposed terms of an operating
agreement provided as part of a "Notice to
Participate", or an Operator who has proposed

terms for an operating agreement and received
written objections to the proposed terms, may
request that the Board determine the terms of
the operating agreement in accordance with the
provisions of Utah Code 5 40-6-6.5(2) as follows:

(a) lf the Operator has filed a Request for
Agency Action for compulsory pooling of
owners in the drilling unit, both the
Owner and the Operator may move the
Board to determine the terms of the
operating agreement between the owner
and operator as part of that proceeding.

(b) lf no RAA has been filed for compulsory
pooling of owners in the well, then either
an owner who has provided written
objections to the operating agreement or
an operator who has received notice of
objections, may file a RAA within 60 days

of the written notice of the objection to



the proposal of terms in the "Notice of
Opportu n ity to Pa rticipate".

(c) lf no RAA to determine the form of an

Agreement is filed within 60 days of the
"Notice of Opportunity to Participate",
the terms of the operating agreement as

proposed in the "Notice of Opportunity
to Participate" will govern.

UPA Proposed new rule R649-2-8.5

3. lf operations as set forth in the written notice
required by R649-2-8.5.1are not commenced
with one hundred twenty (120) days after
expiration of the 30-day election period provided
in R649-2-8.5.2, then, absent the owner's written
agreement to the contrary, the owner's consent
and agreement shall be null and void, the
operator must return the tendered AFE'd amount
to the owner, and a new written notice in
accordance with R649-2-8.5.1 must be provided if
the well is to be re-proposed.

Division proposes to keep the UPA proposed
language as part of in the new rule.

3. lf operations as set forth in the written notice
required by R649-2-8.5.1are not commenced
with one hundred twenty (120) days after
expiration of the 30-day election period provided

in R649-2-8.5.2, then, absent the owner's written
agreement to the contrary, the owner's consent
and agreement shall be null and void, the
operator must return the tendered AFE'd amount
to the owner, and a new written notice in
accordance with R649-2-8.5.1- must be provided if
the well is to be re-proposed.

R649-2-9 Refusal to Agree
(Highlighted sections are the UPA's or Division's proposed addition to existing rule.)
UPA's proposed modification to the current rule.

t. An owner shall be deemed to have

refused to agree to bear his proportionate share
of the costs of the drilling and operation of a well
under Utah Code Section 40-6-6.5 if:

Division's proposed modifications to current rule

1. An owner shall be determined by the
Board after notice and opportunity for hearing to
have refused to agree to bear his proportionate
share of the costs of the drilling and operation of
a well under Utah Code Section 40-6-6.5 and to
be subject its provisions applicable to a non-
consenting owner, if:

1.1. The operator of the proposed well has, in

good faith, attempted to reach agreement with
such owner either for the leasing of the owner's
mineral interest or for that owner's voluntary
participation in the drilling of the subject well
which includes, but is not limited to, execution by
the owner of a joint operating agreement with
the operator.

L1.. The operator of the proposed well has, in
good faith, attempted to reach agreement with
such owner either for the leasing of the owner's
mineral interest or for that owner's voluntary
participation in the drilling of the well.

Replace existing section R649-2-9.1.2 with the
following.

Replace existing section R649-2-9.1..2 with the
following.



1.2. The owner has not, following such good

faith efforts by the operator executed and

returned to the operator both an AFE for the
subject well and paid his proportionate share of
the AFE'd amount within the thirty (30) days as

specified in R649-2-8.5.2, subject to the
provisions of R649-2-8.5.3.

I.2 The operator has provided a "Notice of
Opportunity to Participate", and the owner has

failed to:
(a) execute an agreement to pay the

expenses as set forth in the AFE within 30 days of
receipt of a "Notice of Opportunity to
Pa rtici pate";

(b) make payment as required by the
notice or within 30 days of executing the
agreement whichever is later; and

(c) either agree to the terms of the
proposed joint operating agreement or provide
written notice of the owner's objections to the
joint operating agreement within thirty days of
the "Notice to of Opportunity to Participate".

The flowing language is in the existing R649-2-9 and is retained by both proposals

2. lf the operator of the proposed well shall

fail to attempt, in good faith, to reach agreement
with the owner for the leasing of that owner's
mineral interest or for voluntary participation by
that owner in the well prior to the filing of a

Request for Agency Action for compulsory
pooling of interests in the drilling unit under Utah
Code Section 40-6- 6.5 then, upon written
request and after notice and hearing, the hearing
on the Request for Agency Action for compulsory
pooling may, at the discretion of the board or its
designated hearing examiner, be delayed for a

period not to exceed thirty (30) days, to allow for
negotiations between the operator and the
owner.

2. lf the operator of the proposed well shall
failto attempt, in good faith, to reach agreement
with the owner for the leasing of that owner's
mineral interest or for voluntary participation by

that owner in the well prior to the filing of a
Request for Agency Action for compulsory
pooling of interests in the drilling unit under Utah
Code Section 40-6-6.5 then, upon written request
and after notice and hearing, the hearing on the
Request for Agency Action for compulsory
pooling may, at the discretion of the board or its
designated hearing examiner, be delayed for a

period not to exceed thirty (30) days, to allow for
negotiations between the operator and the
owner.

ll. New Proposed Rule to address unlocatable or unidentified
owners
Highlights are main differences between UPA and Division's versions

UPA's proposed addition to
R649-2-9

3. An owner who is neither
identifiable but may claim

ownership by, through, or under

Division's proposed new rule.

R549-2-9.5 Notice to Unlocatable
and Unidentified Owners.

L. An owner who is neither
identifiable but may claim



the estate of a deceased owner of
record, nor locatable, will be

deemed to have refused to agree
to bear his proportionate share of
the costs of drilling and operation
of a well under Utah Code Section
40-6-6.5 if:

ownership by, through, or under
the estate of a deceased owner of
record, nor locatable, may be

determined to have refused to
agree to bear his proportionate
share of the costs of drilling and
operation of a well under Utah

Code Section 40-6-6.5 if:

3.L. The operator, concurrent
with the filing of a Request for
Agency Action for compulsory
pooling, files with the Board an ex
porte motion for notice by
publication, which motion shall
be accompanied by an affidavit
outlining in sufficient detail the
operator's reasonable diligent
and good faith efforts to identify
and locate such owners, and a

proposed form of such notice to
be published which shall, at a
minimum, include:

(a) The operator,
concurrent with the filing of a
Request for Agency Action for
compulsory pooling, files with the
Board an ex parte motion for
notice by publication, which
motion shall be accompanied by
an affidavit outlining in sufficient
detail the operator's reasonable
diligent and good faith efforts to
identify and locate such owners,
and a proposed form of such

notice to be published which
shall, at a minimum, include:

(a) a listing of all such

owners. lf such owners are
unknown, then identifylng them
as parties not already leased or
participating in the well at issue

and claiming by, through or under
the estate of the deceased owner
of record;

(i) a listing of all such

owners. lf such owners are
unknown, then identifying them
as parties not already leased or
participating in the well at issue

and claiming by, through or under
the estate of the deceased owner
of record;



(b) the name, address,

email address and telephone
number of a contact person for
the operator to respond to the
notice; and

(ii) the name, address,
email address and telephone
number of a contact person for
the operator to respond to the
notice; and

c) all of the information set forth
in R649-2-8.5.L above but, in lieu

of an AFE and a joint operating
agreement, instead a statement
that an AFE for the subject well
and a proposed joint operating
agreement shall be provided by

the operator to the owner if a
response to the notice is received
before hearing.

(iii) all of the information set
forth in Notice of Opportunity to
Participate but, in lieu of an AFE

and a joint operating agreement,
instead a statement that an AFE

for the subject well and a
proposed joint operating
agreement shall be provided by

the operator to the owner if a
response to the notice is received
before hearing.

lf the Board finds the operator
has exercised such reasonable
diligent and good faith efforts and

the proposed form of notice
acceptable, it shall issue an order
granting the motion and

authorizing publication of said

form of notice as outlined in

R649-2-9.3.2 below.
3.2. The operator publishes the
form of notice authorized by the
Board in a newspaper of general

circulation in the county where
the well is located for two (2)

consecutive weeks prior to the

(b) The Board finds the
operator has exercised such

reasonable diligent and good faith
efforts and the proposed form of
notice acceptable, it shall issue an

order granting the motion and

authorizing publication of said

form of notice Ipart deleted] in a
newspaper of general circulation
in the county where the well is

located for two (2) consecutive
weeks prior to the hearing date
and proof of such publication is

supplied by said newspaper



hearing date and proof of such
publication is supplied by said

newspaper publisher and filed
with the Board; and
3.3. No response either agreeing
to lease or to otherwise
participate in the subject well is
received by the operator from
any such owner prior to the
hearing.

publisher and filed with the
Board; and
(c) No response either agreeing
to lease or to otherwise
participate in the subject well is
received by the operator from
any such owner prior to the
hearing.

lll. New Rule proposed by UPA

R549-2-9.5. lmposition of Statutory Risk Compensation Award.
(Hiehlighted language is the main difference in the two proposals)

UPA's Proposed Rule Division's Proposed Modification
to proposed rule

L. ln determining the level of
any risk compensation award
imposed within the range of L50%

to 400% specified in Utah Code

Section 40-6-6.5(4XdXiX D), the
Board may consider, among other
factors:

L.L. The level of risk

undertaken in drilling and
completing the subject well in
light of any evidence bearing
upon such level of risk, including
geologic and engineering
evidence, as well as information
available through prior drilling
and developmenU and

L. In determining the level of
any risk compensation award
imposed within the range of L50%
to 400% specified in Utah Code

Section 40-6-6.5(4XdXiXD), the
Board may consider, among other
factors:

t.L. The level of risk

undertaken in drilling and
completing the subject well in
light of any evidence bearing
upon such level of risk, including
geologic and engineering
evidence, as well as information
available through prior drilling
and development; and



L.2. The reasonableness of the
operator's efforts to locate and
provide the nonconsenting owner
with the notice required under
R649-2-8 .5.L, including whether
such notice was provided before,
or after, the subject well was
spud, and any difficulties
associated with providing such

notice in advance of the spud
date.

L.2. The business risks

associated with the well.

(The Division opposes the UPA proposalto
consider efforts to provide notice as a factor
to consider in determining the amount of
the risk compensation award.)

lV. Rules Proposed to allow an lnitial Compulsory Pooling Order in a
Drilling Unit to Apply to Subsequent Wells in a Drilling Unit.
As permitted by H.B. 419

UPA's Proposed Rule . Division's Proposed Rule

4. As authorized under Utah
Code Section 40-6-6.5 (I2), in
order for the Board's initial order
compulsory pooling all interests in
a drilling unit, including the terms
and conditions of a joint
operating agreement as adopted
by the Board, to apply to any
subsequently drilled well in the

Proposed Addition to R649-2-9

L. An initial order compulsory
pooling all interests in a drilling
unit, including the terms and
conditions of a joint operating
agreement as adopted by the
Board, may apply to any
subsequently drilled well in the
drilling unit as authorized under
Utah Code Section 40-6-6.5 (L2),

Proposed New Rule R649-2-L3.
Application of a compulsory
pooling order to subsequent
wells in a drilling unit.



drilling unit without further
hearing, the Operator must file
with the Board an affidavit with
reference to the docket and cause

numbers of said initial Board

Order and:

subject to complying with the
following conditions:

(a) The Operator has filed
with the Board a motion to
modify the order to apply its
terms to an additional well in the
drilling unit which sets forth by
affidavit:

(i) the docket and cause

numbers of said initial Board

Order;

(Proposed Addition to R649-2-9

continued)
a) which identifies the parties

whom the Operator deems non-
consenting parties in the
particular well;

(R649-2- !3.L contin ued)
(ii) certification that the Operator
has caused a search of the
county's ownership records, and
other government and business
records that are normally and
reasonably relied upon by
landmen to ascertain ownership
of the minerals in the drilling unit
as of the time of the filing of the
motion to modify the order;
(iii) an identification of those
owners who the Operator asserts

have not consented to participate
in the wells and those who are

either locatable, unlocatable, or
cannot be identified;
(iv) certification that the Operator
has made reasonable efforts to



located and provide notice to
such parties which shall include:

(Proposed Addition to R649-2-9
continued)
(b) to which is attached copies of

the wrltten notices to said parties
relating to such well as required
under R649-2-8.5.1- and proof of
service upon the same;
(c) to which is attached the proof
of publication as required by
R649-2-9.3.2if any such party is

unlocatable;
d) which either contains a
statement that the average
weighted landowner's royalty for
the drilling unit remains the same
as that provided for in the initial
Board Order or, if changed, has

attached a recalculation of the
average weighted landowner's
royalty at the time of
commencement of the drilling of
the subsequent well in question
as provided in Utah Code Section
40-6-6.s(6); and
(e) which details the actual costs
incurred for such well.

(R649-2-13. 1 contin ued)

(a) copies of the written "Notice
of Opportunity to Participate"
sent to the non-consenting
parties together with a proof of
service; or
(b) proof of notice by publication

as required by R649-2-9.3.2 if any
such party is unlocatable or not
identified;
v) a statement that the
average weighted landowner's
royalty for the drilling unit
remains the same as that
provided for in the initial Board

Order or a calculation of the
average weighted landowner's
royalty for the drilling unit at the
time of commencement of the
drilling of the subsequent well as

provided in Utah Code Section 40-

6-6.s(6);
(vi) the anticipated costs of
plugging the well; and
(vii) the non-consent penalty as

determined by the board in the
original order.



(Additions to R649-2-9 continued)

The Affidavit must be mailed by

the Operator, together with
copies of the Board's initial
compulsory pooling order and of
Utah Code Section 40-6-6.5(12)
and R649-2-9, to all such

locatable alleged non-consenting
parties, with a certification of
service evidencing the same
executed and filed with the
Board.

( R649-2-0 L3. 1- co ntin ued )

(b) The motion to modify the
order has been mailed by the
Operator, together with copies of
the Board's initial compulsory
pooling order and a recitation of
the provisions of Utah Code

Section 40-6-6.5(12) and R649-2-9

to all such alleged non-consenting
owners, with a certification of
service evidencing the same
executed and filed with the
Board; and

lf, within 60 days of the mailing
date, no party has filed a petition
seeking modification of the
Board's initial order as relating to
the subsequently drilled well,
including but not limited to an

objection to said party's alleged
non-consent status, the
a pplicable risk compensation
percentage or the reasonableness
of the actual costs incurred for
suchwell,...

c) Within 60 days of the
mailing of the motion, no party
has filed any objection to the
motion to modify the Board's
initial order to apply to the
subsequently drilled well in the
drilling unit, including without
limitation objection to said party's
alleged non-consent status, the
a pplicable risk compensation
percentage or the reasonableness



of the actual costs incurred for
the subsequently drilled well.

. . the Board shall enter an order
sua sponte declaring its initial
compulsory pooling order to be

applicable to such subsequently
drilled well but with the
modifications for the matters
addressed in the Affidavit.

2. Upon a written request filed
by an Operator with the Board
stating that the foregoing
conditions have been satisfied,
the Board may enter an order
declaring its initial compulsory
pooling order to be applicable to
such subsequently drilled well or
wells, with the modifications for
the matters addressed in the
motion to modify the order.

UPA's proposal has no similar
provision for hearing objections
except for the option for the
owner to file a separate RAA.

Division's proposed opportunity
for hearing of owner's
objections.

3. lf an owner or other person

with an interest affected by the
motion shall have filed an

objection within 60 days of the
mailing of the motion including
but not limited to an objection to
said person's alleged non-consent
status, the applicable risk
compensation percentage, the
reasonableness of the costs of the
well, or the terms of the joint
operating agreement, then the
Board shall set a time for the
hearing in accordance with Rules



of Practice Before the Board.
R641-100 et. seq.
(a) The hearing shall be limited to
the addressing the objections to
the motion to modify the order as

asserted by the owner in the
objections filed;
(b)The Operator shall have the
burden to satisfy the
requirements of Utah Code

section 40-6-6.5 as to the
objections; and
(c) the Board shall enter an order
determining the application of
the initial order to the
subsequent well.


