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The Division of Oil, Gas and Mining (the Division) submits this Amended Notice

of Agency Action (Amended NOAA) amending the original Notice of Agency Action.

The Division requests that, if Penney's Gemstones, LLC fails to submit a complete

Notice of Intention to Commence Small Mining Operations, a reclamation contract, and

permit fees to the Division prior to the date of the December 5, 2018 hearing, the Board

of Oil, Gas and Mining (the Board) will forfeit the reclamation bond for the Lucin

Variscite Mine and authorize the Division to use the same as necessary to complete

reclamation of the areas disturbed by the Lucin Variscite mining operations. In support

of this Amended NOAA, the Division alleges as follows.

AMENDED
NOTICE OF AGENCY ACTION



Jurisdiction and Procedure

1. This matter addresses violations of the Utah Mined Land Reclamation Act (the

Act), and the corresponding Rules, by Mr. David Penney, owner of Penney's Gemstones,

LLC.

2. The Board has jurisdiction over this proceeding under Utah Code $ 40-8-5, which

gives the Board 'Jurisdiction and authority over all persons and property, both public and

private, necessary to enforce this chapter." The Act also gives the Board the power and

the duty to hold hearings, to issue orders based on those hearings, and to oodo all other

things and take such other actions within the purposes of this act as may be necessary to

enforce its provisions;' Id. $ 40-8-6(2), (4).

3. This proceeding will be conducted in accordance with Utah Administrative Code

Title R641, and Sections 63G-4-204 to 63G-4-209 of the Utah Code.

4. This proceeding may affect the property interests of Mr. Penney and the Bureau

of Land Management (the BLM). Each is a "respondent" as defined by Utah

Administrative Code Rule 641-100-200. The BLM is a named respondent based solely on

its property interest and the Division is not seeking an Order against it.

5. Respondents who wish to participate must file and serve a written response within

20 days of the mailing date of this Notice of Agency Action. Utah Admin. Code R. 641-

104-141. A party that fails to either file a response or affend or participate in the hearing

may be held in default. Id. R.641-104-100.151.

6. Unless otherwise ordered by the Board, the hearing on this matter will be held on

December 5,2018 at 10:00 a.m. in the auditorium of the Utah Department of Natural

Resources building, 1594 West North Temple, Salt Lake City, Utah.
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Legal Background

7. The Utah Mined Land Reclamation Act (the Act), Utah Code $$ 40-8-l to -23,

allows essential mining operations while requiring reclamation of lands affected by

mining.

8. The Act requires reclamation to "prevent conditions detrimental to the general

safety and welfare of the citizens of the state and to provide for the subsequent use of the

lands affected;'Id. $ 40-8-2(3).

9. Each operator is responsible both for conducting reclamation and for the costs

associated with that reclamation. Id. S 40-8-12.

10. The Act requires that operators provide a reclamation surety to the Division,

which must remain in effect until the Division determines that reclamation is complete.

1d. $ 40-8-14;Utah Admin. Code R. 647-3-ll L Utah Administrative Rule 647-3-lll.4

requires the operator to submit a completed Reclamation Contract with the required

surety.

I 1. The Act also requires that operators provide a complete notice of intention prior

to beginning or continuing mining operations. Utah Code $ 40-8-13(l); Utah Admin.

Code R. 647-3-101.

12. Anapproved Notice of Intention (NOD is valid for the life of the mining

operation, but the Division or the Board may withdraw the NOI, after notice and

opportunity for Board hearing, if the operator "substantially fails to perform reclamation"

or if "the operator fails to provide and maintain surety[.]" Utah Code $ 40-8-16. See also

Utah Admin. Code R. 647-3-102 (the NOI "may be withdrawn, after notice and
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opporhrnity for Board hearing, in the event of failure by the operator to pay permit fees. .

. or to maintain and update adequate reclamation surety.").

13. If the Board withdraws an NOI, "all mining operations included under the notice

shall be suspended in accordance with procedures and schedule approved by the

division." Utah Code $ 40-8-16.

14. If an operator fails or refuses to conduct reclamation, the Board may forfeit the

reclamation bond and order the Division to conduct reclamation and to recover the costs

and expenses of reclamation in a civil action brought by the Attorney General. Utah

Admin. Code R. 647-3-112.

15. The Act also authorizes the Division to assess civil penalties against an operator

who violates the Act. Utah Code $ 40-8-9.1(1). The Board may request that the Attomey

General bring a civil action in the appropriate district court to recover these civil

penalties. 1d $ 40-8-9.1(4).

16. This legal framework allows the Division to ensure that land affected by mining

gets reclaimed to reduce the negative effects of mining, "to prevent conditions

detrimental to the general safety and welfare of the citizens of the state and to provide for

the subsequent use of the lands affected." Utah Code $ 40-8-2.

Allegations

17. Mr. Penney, owner of Penney's Gemstones, LLC, operates the Lucin Variscite

Mine (the Mine) intheEll2 of Section 21, Township 8 North, Range 18 West, in Box

Elder County, Utah.

4



18. Mr. Penney filed aNotice of Intention to Commence Small Mining Operations on

February 24, 1995. Under the rules in effect in 1995, Mr. Penney was not required to

submit a reclamation bond.

19. The Bureau of Land Management (BLM) owns the surface of the land where the

Mine is located. The minerals are privately owned.

20.In 2003, Mr. Penney allegedly posted a $10,000 reclamation surety with the BLM

but the Division currently has no written record of this bond.

21. On October 14,2008, the Division conducted an inspection of the mine, and noted

that Mr. Penney was required to update the reclamation surety amount. BLM's bond

calculation of $10,000 in 2003 did not include any escalation factor and was only based

on aZ.S-acre disturbance. Thus, Mr. Penney's bond was insufficient and did not account

for changes in reclamation costs and the increased acreage from 2.5 to 4 acres.

22.In 2009, Mr. Penney's surfaceright of way with the BLM expired. Mr. Penney

applied for renewal of that right of way in20l2 but the BLM determined that his

application was deficient, and he failed to provide the additional information that they

required.

23. On June 4, 2013,the Division conducted an inspection of the Mine and found that

Mr. Penney had not paid permit fees for 2013 and that bond escalation was still overdue.

The inspection report also noted that the pit had a small overhang, which posed potential

safety issues.

24. After a review of Mr. Penney's reclamation surety in July of 2013, the Division

issued Mr. Penney a letter stating that Mr. Penney's bond remained insufficient and did
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not account for changes in reclamation costs and the increased acreage from 2.5 to 4

acres. The notice required Mr. Penney to update the surety by September 3,2013.

25. After Mr. Penney failed to update the surety and after Mr. Penney requested a re-

calculation of the reclamation cost, the Division conducted another bond review and site-

specific calculation in June of 2015. The Division sent a letter to Mr. Penney on June 9,

2015 discussing its conclusions. Specifically, the Division found that the required

reclamation surety was $23,900. Because Mr. Penney only held a $10,000 bond, the

Division requested that he update the surety and provide a reclamation contract by

November 9,2015.

26. On July 18, 2015, Mr. Penney sent the Division an email in response to the

Division's reclamation surety review. In this email, Mr. Penney stated that he could not

provide the escalated bond amount and said, "I'm giving you notice that I'm cancelling

any right you think you have to regulate my personal property or any bonds."

27.The Division conducted an inspection of the Mine on November 18, 2015. As a

result of this inspection, the Division issued two Cessation Orders (COs). The Division

posted the COs at the Mine site and sent them via certified mail to Mr. Penney.

28. The Division issued the First CO (MC-2015-17-09) for failure to remit annual

permit fees for 2013,2014, and2015. To abate the First CO, Mr. Penney was required to

remit past due permit fees of $450 by December 31,2015.

29"The Division issued a proposed assessment for the First CO on December 21,

2015 for $3,300. Mr. Penney did not exercise any informal appeal options, so the

penalties became final on January 22,2016.
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30. The Division issued the Second CO (MC-2015-17-10) for failure to maintain

adequate reclamation surety and failure to provide a reclamation contract. To abate the

Second CO, Mr. Penney was required to provide additional surety of $13,900, as well as

a reclamation contract, by December 31,2015.

3 I . The Division issued a proposed assessment for the Second CO on December 21,

2015 for $3,850. Mr. Penney did not exercise any informal appeal options, so the

penalties became final on January 22,2016.

32. On February 71,2016, the Division issued a Failure to Abate Cessation Order

(FTACO) to Mr. Penney for failing to comply with the abatement requirements in the

First CO. This FTACO assessed additional civil penalties of $750 per day for 30 days-

the abatement period-totaling $22,500, and required payment within 30 days

33. On February 16,2016, the Division issued an FTACO to Mr. Penney for failing to

comply with the abatement requirements in the Second CO. This FTACO assessed

additional civil penalties of $750 per day for 30 days-the abatement period-totaling

$22,500, and required payment within 30 days.

34. On May 15, 2017,the Division issued a Directive to Provide Reclamation Surety

and Contract, Annual Permit Fees, and Right of Entry Documentation (the Directive) to

Mr. Penney. The Directive required that Mr. Penny provide: a reclamation contract and

the reclamation surety in the amount of $23,900; payment of past due annual permit fees

totaling $750; and documentation that the surface right of way with the BLM had been

renewed. The Directive required Mr. Penny to complete these actions by June 30,2017.

35. The Division inspected the Mine on June 13,2017 and found that conditions at

the mine posed threats to public safety.
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36. Therefore, the Division issued a Third CO (MC-2017-17-02) on June 13,2017 for

failure to minimize hazards to the public safety and welfare. To abate the Third CO, Mr.

Penney was required to either secure the site to prevent unauthorized people from

entering into the pit or stabilizethe highwall at the Mine.

37. However, on July 6,2017, the Division issued a termination of the Third CO

because Mr. Penny had complied with the abatement requirements.

38. On July 10, 2017,the Division provided Mr. Penney with a final opportunity to

provide an adequate bond and offered him a one-month extension to provide the

remaining surety on the condition that he give the Division a copy of his right-of-way

application submitted to the BLM, pay overdue fees of $750, and meet any other needs

associated with waming the public of the danger at the mine to avoid interim threats to

public safety. Mr. Penney responded and stated that he wished to withdrawal his

application for the mine.

39. Therefore, on July 19,2017, the Division sent Mr. Penny an Order to Reclaim and

Withdrawal ofNotice of Intention to Commence Small Mining Operations (NOI). The

Division indicated that it was taking this action because Mr. Penney had not submitted a

reclamation surety in the amount of $23,900, had not submitted permit fees totaling $750,

and had not renewed his right-of-entry for the surface from the BLM.

40. On August 17,2017, the BLM notified the Division via letter stating that Mr.

Penney did not have any land use authorizations, grants or permits for use of the public

lands on the Variscite mine and that the BLM would not issue any authorizations until the

requested bond amount has been secured for the site.
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41. Under the First and Second COs as well as their corresponding FTACOs, Mr.

Penney is subject to $51,534 in civil penalties.

42. On June I1,2018, the Division filed the original NOAA requesting that the Board

order Mr. David Penney, operator and owner of Penney's Gemstones, LLC, to reclaim

the lands disturbed by the mining operations or, in the alternative, authorize the Division

to complete the reclamation and seek costs and expenses in district court.

43. As of the date of the filing of the original NOAA, Mr. Penney did not have any

land use authorizations with the BLM for use of the public lands at the site.

44. During a telephone conversation with Mr. Penney on July 9,2018, Mr. Penney

indicated that he intended to post a bond for this mine and wanted his permit for the mine

to remain in effect. The Division informed him that it had already withdrawn the NOI for

the mine. During the conversation, the Division agreed to continue the July 2018 hearing

on the condition that Mr. Penney post an adequate bond for the site and that Mr. Penney

also submit a new NOI to reflect the current state of the mine.

45. On July 18,2018, the Division confirmed that Mr. Penney obtained a letter of

credit but the Division had not received the finalized letter. The Board ordered a

continuance of the hearing on July 25,2018 to provide Mr. Penney time to finalize the

bond.

46. Finally, on August 13,2018, the Division received confirmation that Mr. Penney

posted a reclamation bond in the amount of $23,900. On August 21,2018, the Board

issued a second continuance to provide sufficient time for Mr. Penney to submit a new

NOI.
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47 . On September I 1, 20 I 8, the Division received an NOI from Mr. Penney but the

NOI was deficient. The NOI contained no other information besides the name of the

mine, Mr. Penney's signature and address. Mr. Penney also failed to submit a completed

reclamation contract and the required permit fee.

48. On September 18, 2018, the Division sent a letter to Mr. Penney stating that his

NOI is deficient and that he must submit all required information, a reclamation contract,

and a permit fee.

49. Penney's Gemstones, LLC is in violation of the Mined Land Reclamation Act $

40-8-13 requiring that a NOI for all mining operations be filed and approved by the

Division before mining commences. Penney's Gemstones, LLC is also in violation of the

corresponding requirements of Utah Admin. Code R647-3-101 through 106. Penney's

Gemstones, LLC is therefore subject to civil penalties amounting to not more than $5,000

per day of continuing violation, as the Board deems appropriate.

Request for Action

Based on the factual allegations, the Division moves the Board to take the

following actions:

1. If Mr. Penney fails to provide the Division with a completed NOI, reclamation

contract, and permit fee by the date of the hearing (December 5, 2018), order

forfeiture of Mr. Penney's reclamation bond and authorize the Division to

conduct reclamation and to recover the costs and expenses of reclamation in a

civil action brought by the Attorney General in district court under Utah

Admin. Code R. 647-3-112.
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2. Confirm Mr. Penney's liability for the fines and penalties imposed and not

appealed, impose such further penalties as are just and proper based on the

facts as determined, and authorize the Division to seek recovery of all civil

penalties in district court under Utah Code $ 40-8-9.1(4).

3. Grant further relief that the Board deems just and proper.

Respectfully submitted on the 5th day of October, 2018.

Steven F. Alder
Emma K. Whitaker
Assistant Attomeys General
Tel: (801) 538-7227
Email : stevealder@agutah. gov

ewhitaker@asutah.eov

Attorneysfor the Division of Oil, Gas and
Mining

ll



Addresses required by Rule.

Utah Board of Oil, Gas and Mining:
Ruland J Gill, Jr,
Chairman of the Board
Board of Oil, Gas and Mining
1594 West North Temple, Suite 3710
Salt Lake city, utah 84114-5610
(801) s38-7200

Utah Division of Oil, Gas and Mining:
John R. Baza
Division Director
Division of Oil, Gas and Mining
1594 West North Temple, Suite 3710
Salt Lake city, Utah 84114-5610
(801) s38-7200
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Certificate of Service

I certify that I caused to be served the above Amended Notice of Agency Action to the

following parties on the lS-Ourof October, 2018:

By Mail and Email
David Penney
Penney's Gemstones, LLC
2400 East 30 South
PO Box 312
Beaver, Utah847l3
ep7art@mac.com

By Email
Michael Nelson
Bureau of Land Management
mnelson@blm.gov

Shawn Storbo
Bureau of Land Management
sstorbo@blm.gov

Mike Begley
Assistant Attorney General
Attorney for the Utah Board of Oil, Gas and Mining
mbesley@agutah.gov
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