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The Utah Division of Oil, Gas and Mining ("Division") submits this Objection to the

Respondent's Motion to Stay Reclamation of Well and Execution on Bond Pending Appeal

("Motion"). As is set forth in more detail below, the Division contends that the Board should not

grant the motion for the following reasons: (l) the filing of the Motion is untimely, at least to the

extent that the bond has already been forfeited and the funds delivered by the surety to the

Division to plug the well; (2) Respondent has not set forth any provision within the Oil and Gas

Conservation Act ("OGCA"), the rules promulgated to implement the OGCA, Utah Admin.

Code R649-1-1 to l0 (2018), or the Rules of Practice Before the Board ("Board Rules"), Utah

Admin. Code R641-100 to 641-119 (2018) providing a authority for the Board to grant a stay,



nor is the Division aware of any authority to do so; and (3) Board Rule R641-l l6-l l0 provides

that the judicial review is subject to the Utah Administrative Procedures Act ("UAPA"), $$ 63G-

4-l0l to 63G-4-601(2018), and $ 63G-4-405(1) provides thatastay is only permitted if an

agency's rules provide that authority. Because there is no provision to stay an order requiring the

forfeiture and plugging of a well in the applicable statutes or rules, then granting the motion is

not appropriate under UAPA. The Motion should be addressed, if at all, to the appellate court in

accordance with Rule 8(a) of the Utah Rules of Appellate Procedure.

ARGUMENT

(l) The Motion is untimely. as to part of the relief sought. since the bond has been forfeited and
firnrlc rlal Lrt Qr rrafrr qoontAqnoe rxrifh fhe Elnorrl's f)rrlprivered the to the Division in

The Board's Order issued on May 3,2018 provided that "[P]lugging and site restoration

must be completed within 60 calendar days of this order." And, "[S]hould Hewitt fail to plug the

Subject Well . . . Hewitt's interest in the $30,000 total bonding provided shall be forfeited and

released to the Division." Hewitt timely filed a Request for Reconsideration which was denied

on July 11, 2018. That order stated "[A]ll time-frames and legal requirements contained in . . .

[the] Order dated May 3,2018 are reaffirmed and shall commence immediately from the date of

this Order." Hewitt filed a Petition for Review on August 10, 2018 but did not seek a stay.

On September 26,2018 the Division sent a letter to the surety, RLI Insurance Company,

requesting payment of the amount of the surety to the Division as required by the Board's Order.

The surety failed to provide payment and on October 26,2018 advised the Division that since the

matter was under appeal, they would await the outcome before making payment. The Division

informed the surety that although Hewitt had filed an appeal, the filing of a Petition for Review

did not stay the Board Order and that no stay had been requested. On November 6, 2018 after
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indicating it had consulted with Hewitt, the surety sent a check for $30,000 which was received

by the Division on November 7,2018.

The only apparent urgency, which is only from the point-of-view of Hewitt, is that the

surety will be forfeit, and the well plugged while the matter is pending.. But, forfeiture of the

bond has already occurred, and the Surety has been released of its obligations. Under the terms

of the Order, the Division is directed to use the funds to plug the well and restore the site. But

before the plugging work can begin, plans need to be prepared, the work needs to be advertised

for bids, and a contract awarded to a private company.

(2) There is no provision of the OGCA. its implementing rules. nor the Board Rules that provides
ewnlicif nrrfhnrifrr for the Board to otcnl a cfqrr

The Motion was filed with the Board on November 6,2018 without setting forth any

legal basis for the Board to grant such relief. The only provisions cited to support the Motion

were authority to issue Emergency Orders (R641-109-400), and the general provision that a

request for modification or amendment of an existing order will be treated as a new petition

(R641-r 10-s00).1

The Emergency Order rule allows a member of the Board or the Division Director "to

issue an emergency order without notice or hearing, in accordance with the applicable statute.

The emergency order is to remain in effect no longer than the next regularly scheduled meeting

of the Board, or such shorter time as will be prescribed by statute." Respondent does not refer to

any applicable statute and advances no facts or argument in their Motion explaining why this

rule should, or even could, be used to supports the requested stay. The Motion does not refer to

t lf this Motion is treated as a new petition as required, it would be subject to notice and a hearing and would be held
in January at the earliest. It would also be an inappropriate attempt to rehear the issues already adjudicated.
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an emergency, except their implicit concern to avoid a forfeiture. Using the emergency order

rule for this purpose would create a convenient bypass to avoid the effect of any order. To rely

on the emergency order rule there must be, at the least, an emergency worthy of bypassing the

normal Board process, and none was presented in the Motion. To the contrary, and as is

abundantly clear, Hewitt has had a full opportunity to request a stay including the time involved

in considering the motion for reconsideration, 60 days to comply with the order, and the

additional days since September l2th to raise and address the issue of a stay. Respondent cannot

rely on their own lack of diligence to create an 'oemergency" justifying the bypass of established

and available procedures.

(3) The Board cannot issue the requested stay based on UAPA.

One other possible source of authority for the Board to issue a stay would be through the

reference in the Board Rules to UAPA. The Board Rules provide: "Judicial Review of formal

proceedings shall be conducted in conformance with [the UAPA]." Utah Admin Code. R64l-

1r6-110.

UAPA does address the granting of a stay by an agency pending judicial review. The

relevant section provides: "Unless precluded by another statute, the agency may grant a stay of

its order or other temporary remedy during the pendency ofjudicial review, according to the

agency rules;'Utah Code Ann. $ 63G-4-502 (2018) (emphasis added). As presented above,

although there is no statute precluding the Board from granting a stay, there is also no rule

granting such power, or providing for other temporary remedy. Thus, a stay cannot be granted

according to any rule of the Board, and therefore is not authorized by UAPA.
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In addition, in response to the possibility that a stay is appropriate as an Emergency Order

UAPA's similar provision provides some guidance. It suggests that such a rule does not apply to

this circumstance. The section of UAPA that addresses Emergency Adjudicative Proceedings,

requires the agency to know of, or be presented with facts which ooshow that an immediate and

significant danger to the public health, safety, or welfare exists." 63G-4-502 (2018). As

discussed above, the Respondent's motion for a stay of the Board's Order was not supported by

any facts connected to such an emergency. At this time Hewitt's interests in the surety have been

forfeited and the funds paid to the Division. Hewitt has no further rights to the funds. Hewitt

may at most seek an order of the appropriate entity asking that the money not be used by the

Division to plug the well pending the outcome of an appeal. This is not an emergency.

The only possible authority beyond those examined above, would be authority that might

be implied as part of the Board's general obligations under the Act to promote development of

the resources, avoid waste, and protect correlative rights. At best, such language in the Act,

would imply authority for issuing a stay. But, reliance on such implied authority does not satisfy

the UAPA provision which requires there be a rule providing such power. This must mean an

actual adopted rule, not a power or powers implied as part of the Act's general powers and

objectives.

CONCLUSION

The Respondent's request for a stay ofthe order cannot be granted by the Board, as there

is no express authority in its statutes or rules to issue such an order. There is not a factual of

legal basis for using the Emergency Orders power in the rules.
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The Respondent is not without remedy. Hewitt, may apply to the appellate court to

consider such a motion and grant the requested relief if appropriate under the court's rules and

facts as presented. 
fg
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