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SEcRETARV BOARD OF
OIL, GAS & MINING

BEFORE THE UTAH BOARD OF OIL, GAS AND MINING

IN THE MATTER OF THE NOTICE OF
AGENCY ACTION FOR AN ORDER
FORFEITING SURETY BOND NO.
RLBOOI2264 PROVIDED BY HEWITT
OPERATING INC. AND AUTHORIZING
THE DIVISION TO PLUG AND
RECLAIM THE LIBERTY #1 WELL API
43-023-3OO2O LOCATED IN SECTION
34, TOWNSHIP 12 SOUTH, RANGE I
EAST, JUAB COUNTY, UTAH

MOTION TO STRIKE OR IN
OPPOSTION TO RESPONDENT'S

MOTION TO STAY RECLAMATION OF
WELL AND EXECUTION ON BOND

PENDING APPEAL

Docket No. 2017-020

Cause No.274-02

J. David Gowdy ("Gowdy"), by and through his counsel of record hereby moves

to strike or oppose Respondent Entrada Energy Corporation ("Entrada") and Hewitt

Operating, Inc.'s ("Hewitt") (together, Entrada and Hewitt are referred to as

"Respondents") Motion to Stay Reclamation of Well and Execution on Bond Pending

Appeal ("Motion to Stay") filed by Respondents on November 6, 2018.
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STATEMENT OF RELEVANT FACTS

1. On July ll,2017,the Utah Division of Oil, Gas and Mining (the

"Division") filed a Notice of Agency Action (*NAA'), initiating the above-noted case as

Docket No. 2017-020, Cause No.274-02, seeking an order from the Utah Board of Oil,

Gas and Mining (the "Board") "forfeiting the [$30,000] reclamation surety bond

provided by Hewitt [(the 
o'Bond")]. . . ; and (2) authorizing the Division to use the

forfeited funds to plug the HPI Liberty #1 Well [(the "Well")]".

2. J. David Gowdy was identified in the NAA as a named respondent based

solely on his property interests in the Well.

3. Gowdy worked on operations related to the Well until January, 2017,

when he severed his working relationship with Entrada and Mr. Hewitt.

4. With respect to the Bond, Gowdy signed a personal guaranty in the

amount of $30,000 on behalf of Hewitt for operations related to the Well (identified as

BondNo. RLB0012264).

5. RLI Insurance Company is the surety of the Bond.

6. Gowdy supported the Division's NAA and its request to plug the Well, in

large part, "to snsure that production [from the Well] is done in a way that minimizes

environmental degradation and waste." See Letter to Board dated August 9,2017.

7 . On September 27,2017, the matter was partially heard and continued.

8. On December 6, 2017, the Board continued the hearing and heard the

remainder of the matter to its conclusion.

9. On December 15, 2017, the Board issued a Minute Entry, granting the

Division's request as set forth in the NAA.
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10. On January 23,2018, the Division filed its Proposed Findings of Fact and

Conclusions of Law in support of the Minute Entry.

11. On or about February 22,2018, Respondents filed Objections to the

Proposed Findings of Fact and Conclusions of Law, arguing substantively that the Board

should reconsider its grant of the Division's request.

12. On May 3,2018, the Board adopted the Proposed Findings of Fact and

Conclusions of Law (the o'Order"), finding numerous environmental violations arising

from Hewitt's operations related to the Well and concluding that the "Well has never

produced a sellable amount of oil" during Hewitt's nearly 9 years of operations on the

Well. See Findings of Fact atll7,9-lI,14-19,21.

13. On May 23,2018, Respondents filed a formal Motion for Reconsideration

of the Board's Order.

14. On May 25,2018, the Division opposed Respondents' Motion for

Reconsideration.

15. On July 6,2018, the Division filed a Request for Ruling on Respondent's

Motion for Reconsideration, noting that Respondent was "attempt[ing] to leverage the

lack of final disposition of the case to compel investors to contribute money for work on

the well that is not permitted by the Board's Order" and asserting that "Respondent's

email [to investors] is an egregious misrepresentation of the status of the case." The

Division's Request concluded that the "Board should consider setting a Hearing to

discuss the matter and consider finding Respondent in contempt of the Board."

16. On July 11, 2018, the Board denied Respondents' Motion for

Reconsideration, noting that "the Board wishes to remind Respondent the record shows
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substantial patience and deference with Respondent's operations and legal requirements,

including granting multiple extensions, issuing multiple plugging orders, and continuing

Respondent's case in chief to allow Respondent to fully articulate its factual and legal

position(s)." Order at n.2.

17. On August 10,2018, Respondent Hewitt filed a Petition for Review (the

"Petition") with the Utah Supreme Court, captioned as Appellate Case No. 20180634-

SC, seeking to appeal the Board's Order.

18. On August 16,2018, the Utah Supreme Court transferred the matter to the

Utah Court of Appeals, which now has accepted sole and exclusive jurisdiction of this

matter.

19. As of the filing of this Motion to Strike (the "Motion"), there is no

evidence that Hewitt has collateralizedthe Bond. Additionally, Hewitt also has failed to

premiums on the Bond. See Affidavit of J. David Gowdy attached hereto and

incorporated herein by reference as Exhibit A.

INTRODUCTION

Respondents' Motion to Stay should be stricken because the Board no longer has

jurisdiction to grant the request. Alternatively, if the Board determines that it has

jurisdiction, the Motion to Stay should be denied on substantive grounds. Respondents'

sole argument in support of a stay is their claim that if they prevail on appeal and are

required to drill a new well, they will suffer monetary damages. This claim fails. First,

Respondents are highly unlikely to prevail on their appeal. Second, even if they do,

Respondents can be made whole with monetary relief. Quite to the contrary, if the

Motion to Stay is granted, the damage to the environment and public-which the record
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demonstrates is serious and ongoing-may be permanent. The Motion to Stay should be

stricken or denied.

ARGUMENT

I. The Board Lacks Jurisdiction to Grant the Motion to Stay.

Respondents' Motion should be stricken because the Board no longer has

jurisdiction to grant the requested relief. Upon entry of the Board's Order and denial of

Respondents' Motion for Reconsideration, this matter was formally concluded. When

Respondents filed their Petition, jurisdiction of this matter transferred from the Board to

the Court of Appeals. Therefore, the Court of Appeals is the tribunal before which the

Motion to Stay should be brought, as explained below.

As set forth in Rule 641 of the Utah Administrative Code, the Division properly

initiated this case by filing its NAA, at which time a docket and cause number were

assigned. SeeUtahAdmin. R64l-104-100. Upon that occurrence, jurisdiction was

conferred upon the Board to adjudicate this matter. The Board did so and ultimately

granted the Division's NAA. Respondents then filed two motions for reconsideration:

first, informally, in their substantive Objections to Board's Proposed Findings of Fact and

Conclusions of Law, and second, formally, in their Motion for Reconsideration. The

appropriate time for Respondents' to bring the instant Motion to Stay was in conjunction

with their Motion for Reconsideration-when the Board still retained jurisdiction of this

matter. See, e.g., Living Rivers v. Department of Notural Resources, Division of Oil,

Gas, and Mining, 281P.3d267 (Utah Ct. Appeals,20l2) (affirming decision of Division

to approve a Class II water injection well. As set forth in the briefing to the Court of

Appeals, prior to seeking appellate review, Living Rivers properly filed a Motion for
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Reconsideration of the Board's Order, and altematively, a Request for Stay of the Order,

both of which the Board denied.).

When the Board denied Respondents' Motion for Reconsideration, its jurisdiction

of this matter ceased,l and Respondents' sole avenue for relief was to seek judicial

review of the Order by the Utah Supreme Court. SeeUtah Code Ann. $ 63G-4-403(2)(a).

Respondents filed their Petition, and the Utah Supreme Court transferred the matter to the

Utah Court of Appeals. At that time, the Court of Appeals assumed jurisdiction, and the

rules of Appellate Procedure now govem Respondents' requested relief: "[t]he appellate

rules of the appropriate appellate court shall govern all additional filings and proceedings

in the appellate court." Utah Code Ann. $ 63G-4-403(2Xb) (emphasis added).

More specifically, Rule 17 of the Utah Rules of Appellate Procedure2 provides an

avenue for obtaining a stay of the Board's Order: "Application for a stay of a decision or

order of an agency pending direct review in the appellate court shall ordinarily be made

in the first instance to the agency if the agency is authorized by law to grant a stay."

Utah R. App.P. 17 (emphasis added). Respondents have failed to point to any legal

authority authorizing the Board to grant a stay following its denial of Respondents'

Motion for Reconsideration. Indeed, Respondents' Motion to Stay is bereft of any legal

1 The Board retains jurisdiction solely to complete the task of enforcing the Order by
initiating plugging and reclamation procedures, exactly what the Board now seeks to do

z Even under Rule 17, Respondents Motion fails. Rule 17 provides, in part, that a motion
for stay "shall also show the reasons for the reliefrequested and the facts relied upon, and
if the facts are subject to dispute, the motion shall be supported by affidavits or other
sworn statements or copies thereof. With the motion shall be filed those parts of the
record relevant to the relief sought. . . . The appellate court may condition relief under
this rule upon the filing of a bond or other appropriate security." Utah R. App. P 17.

Respondents have failed to satisfy any of those requirements, providing only 7 statements
in support of their request for relief without any legal analysis, evidence, affidavits, or
references to the record. See generally Motion to Stay.
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analysis and instead is comprised solely of seven statements, only one of which provides

a substantive basis for even considering the requested relief, and that statement lacks any

legal support.

II. Respondents' Motion to Stay Fails on its Merits.

If the Board determines that it has jurisdiction to consider this matter, it should

deny the Motion to Stay for substantive reasons. In paragraph seven (7) of their Motion

to Stay, Respondents claim that "[r]eclamation of the Well is the subject of the Appeal.

If reclamation work is completed by utilizing the Bond, Respondents will be unable to

achieve their requested relief without drilling a new well. This will significantly increase

Respondents' damages." This is the only substantive argument raised in support of

Respondents' requested relief, and it fails on its merits.

As this Board well knows, Respondents failed to comply with the rules governing

their operations in nearly every respect. First, Respondents failed to achieve production

from the Well during a period spanning nearly nine (9) years-from the date of issuance

of the APD in July,2009 through entry of the Order in May, 2018-over four (4) years

longer than the period provided for in Utah Administrative Code Rule R649-3-36.3

(requiring that an operator must plug a well after a five-year period of non-activity or

non-productivity). Respondents have been given nearly twice the time allotted to achieve

production from the Well, and instead of doing so, they failed in another, critical way-to

properly oversee their operations to avoid environmental harm.

Respondents have left a well-documented trail of environmental degradation and

hazards arising from their operations that have and will continue to pose risks both to the

environment and public if execution of the Order is stayed pending Respondents'
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appellate review, which could last two years or more. Indeed, in the Order, the Board

identified at least three (3) notices of environmental violations3 arising from

Respondents' operations on the Well, including those discovered only last year,

including:

o A large amount of unidentified orange-brown fluid had leaked, spilled or
been deposited on the well-pad near one of the tanks, contaminating the
surface and percolating into the surrounding area. The Division tested the
fluid and found that it contained 214,000 ppm total dissolved solids. The
fluid also had a conductivity rating of 204,000 ppm and a pH of 4.80;

o One of the four on-site tanks was completely full of oily liquid and leaning
severely due to well pad settling, creating a dangerous possibility of
dumping the entire 400-banel tank onto the surrounding area;

o The two of the four tanks that were full were connected by a degraded
hose, rather than the hardline conventionally used to connect full tanks,
with all valves open. Again, creating a dangerous condition if the hose

were to rupture and dump 8OO-barrels worth of oily fluid onto the
surrounding area; and

o There was a frack tank on site full of oily fluid and a barrel on site full of
oily fluid that was not contained.

Order at fl 16. After noting these "dangerous" conditions, the Board concluded that such

violations and environmental hazards are likely to continue into the future: "[t]hese

violations show that Hewitt has generally failed to maintain a field presence at the site

and, as a result, conditions have occurred that violate the pollution and surface damage

control Rules and such conditions ore likely to occur in the future. Additionally, Hewitt

has failed to report violations to the Division,/.rther signaling low probability of

Hewitt's future compliance." Id. atl19 (emphases added). Hewitt has failed to take any

actions that would assuage the Board's concerns.

: Gowdy supported the Division's NAA precisely because of the environmental harm that
was being caused by Hewitt's operations.
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While the Board already has recognized the environmentalhazards arising from

Respondents' operations on the Well, those hazards will substantially increase if the Well

site is left stagnant and without oversight by the Division or Hewitta during the pendency

of Respondents' appeal, which could be more than two years. Failure to continue with

plugging procedures poses unnecessary risks and demonstrable damage both to the

environment and the public. Indeed, Respondents' operations already have damaged the

environment, and their location is in an easily accessible area, just off of I-15 and a ston'e

throw from the city of Nephi, Utah. Any citizen may purposefully or unwittingly enter

the Well site and be harmed. Not to mention a leak or spill from the Well site, regardless

of size, could easily enter the nearby streams and impact local drinkingwater. See

September 2017 and December 2017 Board hearings. There is no reason to subject either

the land or citizens to these damages and risks. Though Respondents claim potential

damage from denying their Motion to Stay, any claimed damage to Respondents is

clearly outweighed by the risks identified herein. That is, Respondents can be made

whole for any "damages" related to drilling a new well: they can obtain complete and

full monetary relief if the Court of Appeals sides with them (which, again, is highly

unlikely). If the Motion to Stay is granted, however, the land and a potentially injured

person cannot be made whole so easily. There is no amount of money that can restore a

destroyed environment or make whole an injured or deceased individual. The Board's

mission, as stated on its website, is to "prevent[] waste and protectf] human health and

safety, the environment and the interests of the state and its citizens." See

+ Even during operations on the Well, Hewitt did not properly oversee or ensure safe
conditions at the Well site. See Order at flfl 16, 19. And the Board's Order precludes
Hewitt from entering the Well site, thus fatally impairing Hewitt's ability to protect the
Well site from additional, ongoing environmental damage. See id.
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https://naturalresources.utah.gov/oil-sas-and-mining (last visited Nov. 14. 2018).

Granting Respondents' Motion to Stay is directly contrary to that mission.

Additionally, it is highly unlikely, given the robust record in this case and

voluminous evidence supporting the Board's Order, that Respondents will prevail on

their appeal. The Board already has allowed Respondents every opportunity to marshal

the facts and evidence and argue vigorously in support of their position. After the Board

patiently allowed Respondents to exhaust every administrative remedy and present every

argument in their defense, it entered its Order and affirmed that it had granted

Respondents "substantial patience and deference with Respondent's operations and legal

requirements, including granting multiple extensions, issuing multiple plugging orders,

and continuing Respondent's case in chief to allow Respondent to fully articulate its

factual and legal position(s)." Order atn.2 (emphases added). The Board is the

administrative body tasked with governing operations on the Well and applying its rules,

and it has the expertise to do so. The Board correctly adjudicated this matter, and

Respondents have failed to provide any evidence to suggest an error in the Board's

Order. As they are highly unlikely to prevail on appeal, there is no reason to subject the

land or citizens to the damage and potentially devastating harm that will result from

granting the Motion to Stay.

Finally, granting Respondents' Motion to Stay poses yet another risk to the

public: it allows the possibility that Respondents will continue seeking and collecting

money from investors based on the Board's "permission." Respondents have already

demonstrated their willingness to misstate facts, sending an email to investors, seeking

investment in the Well based on their blatantly false statements regarding both the status

{00081198.1}10



of the Well and the Board's Order, prompting the Division to request contempt

proceedings against Respondents-a step the Division has rarely taken. See Request for

Ruling on Respondent's Motion for Reconsideration. Denying the Motion Stay will help

protect both the public and the Board from Respondents' misstatements.

III. Respondents Have Failed to Collateralize the Bond.

As a final point, Respondents have failed to present any plan for reclamation of

the already damaged lands and have failed to provide any evidence of collateralization of

the Bond, for which Gowdy is personal guarantor. See Exhibit A. In fact, Hewitt has

failed to premiums to RLI in the amount of at least $2,100. 1d Respondents' Motion to

Stay presents an equitable request. Not only have Respondents been afforded every

measure of equity and patience the Board could provide, but they have acted so

egregiously that they should not be granted the equitable relief requested. If, however,

the Board is inclined to grant the Motion to Stay, it should do so only with a fully

collaterulized bond in a new amount estimated to cover the costs of reclaiming the site.

Indeed, if the Motion to Stay had been brought before the Utah Court of Appeals, that

Court has the discretion to condition the stay on the posting of a bond. See Utah R. App.

P. 17. Surely, if the Board is inclined to grant the stay, it should require the same.

CONCLUSION

For all the reasons stated herein, Gowdy respectfully requests the Board strike or

deny Respondents' Motion to Stay.

Dated this 15th day of November, 2018,

LEAR & LEAR, pr.r.c
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By:

Mitchell S. Maio
Ginger Utley
Attorneys for Gowdy, a named Respondent
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served
via email to the following parties as indicated below, this l5th day of November, 2018.

Emma Whittaker
Thomas Kessinger
Assistant Attorney General
Utah Board of Oil, Gas and Mining
1594 West North Temple, Suite 300
SLC, UT 84116
ewhittaker@aeutah. gov
tkessinrer(Easutah. sov

Mike Begley
Utah Attorney General's Office
Natural Resources Division
1594 West North Temple, Suite 300
SLC, UT 84114
mbeeley@agutah.gov

Chris Cannon
Cannon Law Group
Attomey for Hewitt Operating Inc.
940 South 200 West, Suite 230
Springville,UT 84663
chriscannon@ gmail. com

Beatrice Winn, Trustee
Samuel G Winn and Stephen R. Winn
c/o Jared Winn
P.O. Box 304
Nephi, UT 84648

iwdirt@centru vlink.net

Brian W. Burnett
David A. Jaffa
Kirton McConkie
50 East South Temple, Suite 400
SLC, UT 84111
bburnett@kmclaw.com
djaffa@kmclaw.com

Steven F. Alder
Assistant Attorney General
Utah Board of Oil, Gas and Mining
1594 West North Temple, Suite 300
SLC, UT 84I16
stevealder@agutah. gov

RLI Insurance Company
c/o Chris Simmelink
2925 Richmond Ave, Suite 1600
Houston, TX77098
christopher. simmelink@rlicorp. com

Hewitt Operating Inc.
c/o Doug Hewitt
1775 Stone Ridge Drive
Bountiful, UT 84010
dhewitt@hegco.com

Julie Carter
Utah Board of Oil, Gas and Mining
P.O. Box 145801

SLC, UT 84114
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Ginger Utley
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EXHIBIT A
(Affidavit of J. David Gowdy)
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Attorneys for J. David Gawdy, a Named Respondent

BEFORE THE UTAH BOARD OF OIL, GAS AND MINING

TN THE MATTER OF THE NOTICE OF
AGENCY ACTION FOR AN ORDER
F'ORFEITING SURETY BOND NO.
RLBOOI2264 PROVIDED BY HEWITT
OPERATING INC. AND AUTHORIZING
THE DIVISION TO PLUG AND
RECLAIM THE LIBERTY #I WELL API
43-ON-3AO2O LOCATED IN SECTION
34, TOWNSHIP 12 SOUTH, RANGE 1

EAST, JUAB COLINTY, UTAH

AFFIDAVIT OF J. DAVID GOWDY, A
NAMED RESPONDENT

Docket No. 2017-020

Cause No. 274-02

STATE OF TEXAS

COUNTY OF DE^JToN
ss

)
)
)
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I, J. David Gowdy, being first duly sworn say as follow's:

l. I am over 2l years of age, have personal knowledge of the following facts, and

am competent to testi$ as to their truth.

2. I was intimately involved in the operations related to the Liberty #l Well ('oWell"), in

Conjunction with Entrada and Hewitt, until my business separation from Entrada and Flewitt in

January, 2A\7.

3. To obtain approval of the APD for the Well, I signed a personal guaranty on a

$30,000 bond that was issued on behalf of Hewitt for operations related to the Well (identified as

Bond No. RLB0012264) (the *Bond" 
).

4. RLi Insurance Company is the surety of the Bond.

5. RLI has contacted ure stating that "Hewitt has failed to pay prerniums, and currently

owes $2,100 to bring their account current" and requested that I pay that amount immediately. RLI

also made a formal request upon me "for collateral in the amount of Thirty'fhousand USD ($30,000)"

in the form of cash or an irrevocable letter of credit to collateralize the Bond.

6. To my knowledge, the Bond premiums have not been paid and the Bond has not been

collateralized by any party.

7. I believe that the plugging of the Well is in the best interest of the environment and the

Public.

DATED this 15th day of November,2018

By

{00811ee.1}

J. David Gowdy



State of Texas

County of DEN rorrj

6+h
This instrument was acknowledged before me on November .2018 by J. David

Gowdy

Notary Public' s Signature

My commission exPires: I[ l
MADISON HAILE16H THOMAS

Notary Public, Srate ot
Comm. Expires 10-31-2022

lD 131779798
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