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SEcRETARY BOARD OF
OIL, GAS & MINING

RESPONDENT'S REPLY TO DIVISION'S
OBJECTIONS TO RESPONDENT'S

MOTION TO STAY RECLAMATION OF'
WELL AND EXECUTION ON BOND
PENDING APPEAL AND GOWDY'S

MOTION TO STRIKE OR IN
OPPOSITION

Docket No. 2017-020

ATTORNEYS FOR RESPONDENT

BEFORE THE UTAH BOARD OF OIL, GAS AND MINING

IN THE MATTER OF THE NOTICE OF
AGENCY ACTION FOR AN ORDER
FORFEITING SURETY BOND NO.
RLBOO12264 PROVIDED BY HEWITT
OPERATING INC. AND AUTHORIZING
THE DIVISION TO PLUG AND
RE,CLAIM THE LIBERTY #1 WELL API
43-023-30020 LOCATED IN SECTION 34,
TOWNSHTP 12 SOUTH, RANGE I EAST,
JUAB COUNTY, UTAH

Cause No.274-02

Entrada Energy Corporation ("Entrada") and Hewitt Operating Inc. ('oHewitt") (together,

o'Respondent"), pursuant to Utah Rules of Civil Procedure Rule 7, file this Reply to the

Division's Objections to Respondent's Motion to Stay Reclamation of Well and Execution on

Bond Pending Appeal filed by the Division of Oil, Gas and Mining ("Division") and to the

Motion to Strike or in Opposition to Respondent's Motion to Stay Reclamation of Well and

Execution on Bond Pending Appeal filed by J. David Gowdy's ("Gowdy").

1. The Division and Gowdy state that the Board of Oil, Gas & Mining's

("Board") does not have jurisdiction or authority to issue a stay the Board's Order dated

May 3,2018 in Docket No. 2017-020, Cause No.274-02. Respondent replies as follows:
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a. The Utah Oil and Gas Conservation Act provides the Board with broad

jurisdiction and authority regarding the plugging of wells and the reclamation of well sites.

(1) The board has jurisdiction over all persons and property to
enforce this chapter. ...

(3) The board has the authority to resulate:
(a) all operations for and related to the production of oil or gas
including:
(i) drilling,testing,equipping,completing,operating,
producing, and pluggigg_sfrelb; and
(iD reclamation of sites;

Utah Code Ann. $ 40-6-5(1) and (3) (Emphasis added)

b. The Utah Administrative Procedures Act provides that an agency may

issue a stay of an order as follows:

63G-4-405. Judicial review -- Stay and other temporary remedies
pending final disposition.

(1) Unless precluded by another statute, the agency may grant a
stay of its order or other temporary remedy during the pendency of
judicial review, according to the agency's rules.

Utah Code Ann. $ 63G-4-405.

c. The Utah Administrative Code provides broad authority to the Board

regarding plugging and reclamation of wells, as well as a broad grant of general authority.

16.4. After proper notice and hearing, the Board may order the
division to do any of the following:
16.4.1. Proceed to collect the forfeited amount as provided by
applicable laws for the collection of defaulted bonds or other debts.
16.4.2. Use funds collected from bond forfeiture to complete the
plugging and restoration of the well or wells to which bond
coverage applies.
16.4.3. Enter into a written agreement with the operator or another
party to perform plugging and restoration operations in accordance
with a compliance schedule established by the division as long as

such party has the ability to perform the necessary work.
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16.4.4. Allow a surety to complete the plugging and restoration, if
the surety can demonstrate an ability to complete the plugging and
restoration.
16.4.5. Anv other action the B deems reasonable and
appropriate.

Utah Admin. Code R649-3-1(16.4) (Emphasis added).

d. The Utah Rules of Appellate Procedure provide that ordinarily an agency

is first approached for a stay as follows:

Rule 17. Stay pending review.

Application for a stay of a decision or order of an agency pending
direct review in the aooellate shall ordinarilv be made in the
first instance to the agency if the agency is authorized bv law to
grant a stay. If a motion for such relief is made to the appellate
court, the motion shall show that application to the agency for the
relief sought is not practicable, or that application has been made
to the agency and denied, with the reasons given by it for denial.
The motion shall also show the reasons for the relief requested and
the facts relied upon, and ifthe facts are subject to dispute, the
motion shall be supported by affidavits or other sworn statements
or copies thereof. With the motion shall be filed those parts of the
record relevant to the relief sought. Reasonable notice of the filing
of the motion and any hearing shall be given to all parties to the
proceeding in the appellate court. The appellate court may
condition relief under this rule upon the filing of a bond or other
appropriate security. The motion shall be filed with the clerk and
normally will be considered by the court, but in exceptional cases

where such procedure would be impracticable due to the
requirements of time, the application may be considered by a
single justice orjudge of the court.

Utah Rules of Appellate Procedure, Rule 17 (Emphasis added).

e. In the Board's Order, the Board specifically retained exclusive and

continuing jurisdiction:
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G. The Board retains exclusive and continuing jurisdiction of
all matters covered by this Order and of all parties affected
thereby; and specifically, the Board retains and reserves exclusive
and continuing jurisdiction to make further orders as appropriate
and authorizedby statute and applicable regulations.

Board Order atPage 14, Paragraph G.

f. Gowdy's Response refers to Living Rivers v. Dep't of Nat. Res., Div. of

Oil, Gas, & Min.,2|lzUT App 133, 281 P.3d 267.The Court's decision in this case has nothing

to do with jurisdiction or a stay of an agency action, but rather deals with whether there was

sufficient evidence to support the findings and if a professor's report should have been

considered on reconsideration. Id. atl2.

g. The Division is proceeding forward with the task of plugging and site

restoration of Liberty Well #1 ("Well") pursuant to the Board Order dated May 3,2018.

h. The Board's broad statutory and regulatory authority provides continuing

jurisdiction over the Division and its activity regarding the Well. This broad authority provides

the Board with sufficient statutory and regulatory authority to issue a stay.

2. The Division states that Respondent's Motion for a Stay is untimely.

Respondent replies as follow:

a. As shown above, the Board retains jurisdiction over the Well and any

activities relating to plugging of the Well or reclamation.

b. No work has begun to plug the Well or reclaim the Well site.

Under the terms of the Order, the Division is directed to use the
funds to plug the well and restore the site. But before the plugging
work can begin, plans need to be prepared, the work needs to be
advertised for bids, and a contract awarded to a private company.

Division's Objections, page 4.
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c. The Board may still maintain the status quo during the appeal and let the

Utah Court of Appeals decide this issue. Issuing a stay and requesting the Division to return the

bond funds to the insurance company is the correct action to take. The urgency of the Board

acting now is to stay the Division from utilizing the funds to plug the Well or reclaim the Well

site, thereby avoiding the significant problem if the Utah Court of Appeals overturns the Board's

Order.

3. Gowdy states that the Motion to Stay fails on its merits. Respondent replies as

follows:

a. The Board's Order determined that "Hewitt never achieved production

from the Subject Well, thus, it failed to plug the Subject Well after a five-year period of non-

activity or non-productivity. Id. R649-3-36.3." Order atParagraph 32 (Emphasis added).

b. Utah Admin. Code R649-3-36.3 states as follows:

After five (5) years of nonactivity or nonproductivity, the well
shall be plugged in accordance with R649-3-24, unless approval
for extended shut-in time is given by the Division upon a showing
ofgood cause by the operator.

Id. R649-3-36.3 (Emphasis added).

c. Respondent have appealed the Board's Order to the Utah Court of Appeals

in Appellate Case No. 20180634-CA ("Appeal") which will focus on the statutory interpretation

contained in the Board's Order.

d. Whether the work done on the Well the last five years is sufficient to

allow Respondent to continue or whether the Well should be capped and reclaimed is the subject

of the Appeal. If reclamation work is completed by utilizing the Bond, Respondent will be

unable to achieve their requested relief without drilling a new well. This will significantly

increase Respondent's damages.
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4. The Divisionos Motion to Strike Gowdy's Motion to Strike or in Opposition

to Respondent's Motion to Stay Reclamation of Well and Execution on Bond Pending

Appeal. Respondent supports the Division's Motion for reasons stated therein.

THEREFORE, Respondent respectfully requests that the Board stay the reclamation of

the Well and execution on the Bond and that the Bond be return to RLI Insurance Company until

after the conclusion of the Appeal in this matter.

Respectfully submitted this 21st day ofNovember, 2018

Kirton McConkie

U
Brian W. Burnett
David A. Jaffa
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CERTIFICATE OF SERVICE

I hereby certiff that on 2I't day of November,20l8,I caused a true and correct copy of

the foregoing RESPONDENT'S REPLY TO DIVISION'S OBJECTIONS TO

RESPONDENT'S MOTION TO STAY RECLAMATION OF WELL AND EXECUTION ON

BOND PENDING APPEAL AND GOWDY'S MOTION TO STRIKE OR IN OPPOSITION to

be served VIA EMAIL to the following:

Emma Whittaker
Thomas Kessinger
Assistant Attorney General
Utah Board of Oil, Gas and Mining
1594 West North Temple, Suite 300
Salt Lake City, UT 84116
ewhittaker@asutah. sov
tkessinger@agutah. sov

Mike Begley
Utah Attorney General's Office
Natural Resources Division
1594 West North Temple, Suite 300
Salt Lake City, UT 84114
mbesley@agutah.gov

Mitchell Maio
Attorney for David Gowdy
808 East South Temple
Salt Lake City, Utah 84102
mitch.maio@learlaw.com

Chris Cannon
Cannon Law Group
Attomey for Hewitt Operating Inc
940 South 2000 West, Suite 230
Springville,UT 84663
chriscannon@ gmail.com

Steven F. Alder
Assistant Attorney General
Utah Board of Oil, Gas and Mining
1594 West North Temple, Suite 300
Salt Lake City, UT 84116
stevealder@agutah. gov

RLI Insurance Company
c/o Chris Simmelink
2925 Richmond Avenue, Suite 1600
Houston, Texas 77098
Christopher. Simmelink@rlicorp.com

David Gowdy
idgowdy@gmail.com

Hewitt Operating Inc.
c/o Doug Hewitt
1775 Stone Ridge Drive
Bountiful, UT 84010
dhewitt@hegco.com
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Beatrice Winn, Trustee,
Samuel G. Winn and Stephen R. Winn
c/o Jared Winn
P.O. Box 304
Nephi, Utah 84648
j wdirt@ centurylink. net

Julie Carter
Board of Oil, Gas & Mining
P.O. Box 145801

salt Lake ciry, uT 84114
(Also hard copy by U.S. Mail)
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