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Ladies and Gentlemen,

Please include the objections, suggestions and comments of J.P. Furlong Co.,
International Petroleum Limited Liability Company, and BRO Energy, LLC in response
to the written proposal in the record of the referenced matter.
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PROPOSED R649-2-8.5

a Objection to (2.1)

a

(a) If the Operator has filed a Request for Agency Action for compulsory pooling of
Owners in the well and associated drilling unit, beth either the Owner and or the
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2.I If, within 30 days from the date the Notice of Opportunity to Participate is
received, an Owner has delivered to the Operator: (a) an executed AFE, (b)
payment of its proportionate share of the AFE'd costs; and (c) written objections,
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ifi*
th€feofr the Owner shall be deemed a "Consenting Owner" as defined in Utah
Code $40-6-2(4).

Comment: Purely as a practical matter, the wording struck above puts the Board in the
position of potentially having to decide if provisions are "specific" and if the Owner
acted in "good faith" and whether the Owner's "reasoning" is sfficient even before
deciding whether or not to have a hearing on the substantive provisions. It should sffice
for an Operator to get written notice that the JOA is not acceptable in its proposedform
and that the parties should negotiate further or seek Board intervention.

Clarification needed for (3) (a)



Operator may move the Board to determine the reasonableness of the costs
charged andlor the terms of the joint operating agreement between the Owner and
Operator as part of that proceeding; and

Comment: This is suggestedfor consistency with subsection (b)

a Objection to part of (3)(b)

(b) If no Request for Agency Action has been filed for compulsory pooling of
Owners in the well and associated drilling unit, then either the Owner or the
Operator may hle a Request for Agency Action within 60 days of the receipt by
the Operator of the Owner's written objections

@.
Comment: If there has been no request for compulsory pooling previously filed, this is an
unlm,uful restriction on a party's rights to request relief before the Board. The scope of a
compulsory pooling action is defined by the statute, not by the Board or the parties. This
portion of the subsection must be struck.

Objection to (3)(c)a

(e) If neither (a) o" (b) timely eeews; then the aetual eosts ireurred rvill be deemed by the
neare as just ane rem
by the eperater in the Netiee ef eppertunity te Partieipate rvill be deemed by the Board
te govern as betrveen the eperater and the ervner in any subsequent hearing befere the
B€ar+

Comment: This unlawfully delegates the Board's independent duty to weigh a request for
ogency action and the evidence put forth by the applicant against the requirements of the
statute and the expertise of the Division of Oil, Gas and Mining. The Board must judge
each case on its own merits, not declare by rule that any request that does not draw an
objection is per se just and reasonable. This subsection must be struck in its entirety.

Objection to (3)(d)

(d) If a hearing is held befere the Board; the ewner and eperater must exeeute the joint
operafng agreement as appreved by the Board and/e-; if the Beard determines the

ewner's proportionate share ef future eperatienal expense*

Comment: This unlawfully requires an objecting party to agree to a contract that it does
not believe is fair or reasoneble. Even setting aside the blatant violations of the U.S. and
Utqh Constitutions, the Board's authority to impose JOA terms on an otherwise unwilling



party currently achieves the goals of the statute without trampling on the freedom to
contract. Further, if the Board finds that the objecting owner has carried the burden of
persuasion that a term of a proposed JOA is not just or reasonable, then how can it
impose that term on anyone else? Unjust or unreasonable terms are unjust and
unreasonable for everyone, not just those who can afford (or even find) competent
counsel. This subsection must be struck in its entirety.

Objection to (4)

4. An Operator which has received payment of AFE'd costs from an Owner v#ieh$as
eompUee witn tne pro shall deposit the proceeds in a separate
trust account in a federally insured bank or savings and loan institution:

Comment: The problem of operators commingling cash and exposing non-operators to

financial risk is not limited to those who object to particular JOA terms. This requirement
should apply to all AFE tenders as a matter of practice. Making it routine will keep the
"banllinstitution fees" from disproportionately impacting owners who object and lower
the marginal cost of maintaining such accounts (assuming the banl<s charge on a per-
account basis). The money is sequestered until required, it's held in an insured
institution, and there is a process for returning unused cash. This is a "win" for all
parties and should apply universally.

Objection to (a) (c)

a

a

(9 Applieable brildfinaneial institutien fees shall be dedueted.

Comment: This is already addressed in the unlettered subsection below (d) - which
should probably be lettered for consistency. The phrase "...but deducting applicable
banHfinancial institution fees..." tekes care of this issue. Money which is eventually
applied to drilling a well should pass to the operator without charge to the non-operator.
The escrow fees should be borne by the party who benefitted from the aruangement. In
the event that a well is drilled on schedule, the operator benefits from prompt availability
of the required funds. In the event that a well is delayed, the non-operator benefits from
their prompt return.

PROPOSED R649-2-9.5

Objection to Rule 649-2-9.5

Comment: The attempt to define "unlocatable and unidentffied owners" as
"Nonconsenting" under the statute exceeds the bounds of the Board's authority. This is
the inherent problem with R649-2-8.5. Of course, no one has figured out how to
challenge it because, by definition, they don't get the required notice and have no idea
that their property rights are being threatened. A legislative fix, either creating a third
category of owner (consenting, nonconsenting and unlocatable), or allowing a I00o% risk
compensation penalty (the operator is entitled to recoup their just and reasonable



expenses) is required to resolve this issue. This proposed rule must be struck in its
entirety.

ADDITION TO PROPOSED R649.2.8.5

(5) The burden of persuasion that any term of a proposed JOA which alters or amends
a form published by third party source is just and reasonable shall be borne by the
proponent of the term. Any party who claims that any term is in common use in the
operating area or specifically adopted in the drilling unit shall be required to provide
proof of use or adoption by filing all executed copies of the relevant Joint Operating
Agreement.

Comment: The burden of persuasion in any legal context is on the proponent. If an
Operator or Owner wishes to deviate from an industry-standard form, the burden is on
that party to show it is just and reasonable. It should not be the burden of the respondent
to show that it is not. Aside from the dfficulty presented by proving o negative, it is a
reversal of commonly understood procedure without constitutional or statutory support.
Further, if the movant wishes to introduce double hearsay into an administrative hearing
(the parties to the JOA infact signed this at qrm's length and they did so believing it to
be just and reasonable) then at the very least, that party should be required to provide
evidence that the first hearsay happened. Then the tribunal can give the evidence
whatever weight they deem appropriate.

ADDITION TO PROPOSED R649.2.9.6

The Board shall not consider evidence of general business risk, economic conditions, title
or ownership issues, or legal risk in awarding risk compensation. When a risk
compensation award is granted, the final order of the Board shall require the Operator to
provide the non-consenting Owners with quarterly a payout statement regarding the
status of the wells, including an itemized report of drilling, operation, and completion
expenses and revenues applied to offset them.

Comment: This addition is crucial to the just and reasonable application of the proposed
regulation. Without it, an operator will be clearly incentivized to increase the proposed
costs of the well to inflate the perceived risk. The "risk" to be compensated is not the size
of the bet, but the size of the payoff. Will there be a sufficient economic return to justify
the expenditure? An inflated cost figure will make a project appear more rislE. And as a
self-fulfilling prophecy, the project will become more rislqt because any eventual payoff
will be smaller in relation to the original bet. Focusing on the geological and
engineering factors to the exclusion of all others will alleviate this issue as well as
provide some objectivity in determining whether the bet is properly sized to the payoff.
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J.P. Furlong Co., International Petroleum Limited Liability Company, and BRO Energy,
LLC appreciate the opportunity to contribute and thank the Board and Division staff who
spent considerable time and effort in the process.

Very truly yours,

"7 4*--
Tony Hunter


