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Holcim (US) Inc. ("Holcim"), by and through its attorneys, Holland & Hart LLP,

pursuant to utah code Ann. $$ 40-8-5 and Utah Admin. code R647-4-I17, requests that the

Utah Board of Oil, Gas and Mining ("Board") enter an order extending the l0-year suspension

period allowed for Holcim's operation and reclamation of the Poverty Point Mine, Permit

Number IU/045/00l2,located in Tooele County, Utah (the "Mine").

In support of its Request for Agency Action ("RAA"), Holcim respectfully states and

represents that:

l. Holcim is a Delaware corporation in good standing, with its principal place of

business in Dundee, Michigan. Holcim is qualified to do business in Utah and is fully and

appropriately bonded with all relevant agencies.

2. The Board has jurisdiction over the parties and the subject matter of this RAA

pursuant to Utah Code Ann. $ 40-8-1, et seq.

3. The Mine consists of an open pit quarry containing high grade, low alkali

limestone that is leased from the Utah School and Institutional Trust Lands Administration



("SITLA"), Lease No. ML-49442-OBA, and permitted by the Utah Division of Oil, Gas and

Mining (the "Division").

4. The Large Mine Operating Permit (*LMO") for the Mine was determined to be

complete, and the surety for its reclamation was approved by the Division in 2005.

5. Holcim has maintained the LMO since 2005; however, Holcim has not mined

from the Mine since 2008.

6. Holcim uses the high grade, low alkali limestone in the manufacture of clinker

cements as a specialty product. The demand for these specialty cements is sporadic. The last use

of the Mine's high-grade limestone for this specialty cement was in 2008.

7. It is Holcim's opinion that specialty cement using high-grade limestone is still

desired in the market place and that the economic conditions to support these cements that

existed in 2008 will retum to the intermountain region.

8. Holcim's reclamation surety in the amount of $2,588,900 remains in full force

and effect. The Division has not issued any notices of noncompliance or citations for violations

of applicable laws or regulations for the Mine.

9. To date, Holcim has invested over $1,000,000 to acquire and maintain the Mine

over its existence. If the Division requires Holcim to commence and complete reclamation of the

Mine, Holcim will suffer significant financial harm. If and when it becomes feasible, Holcim

would be compelled to file a new Notice of Intention to Commence Large Mining Operations

and incur the effort, expense and time of the Division's administration and review of Holcim's

new Notice of Intention.
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10. Holcim intends to commence mining the high grade, low alkali limestone from

the Mine when market conditions support such operations, a process that will be significantly

simplified and expedited if the suspension period is extended and the Mine remains in its current

state.

11. The present physical condition of the Mine is stable. The Mine does not present

any thteat of damage or injury to public health, safety, or welfare or to the environment at or near

the Mine. Holcim has installed and maintains safety signage and berms to wam and protect the

public and blocked ingress and egress routes with physical barriers. Holcim personnel conduct

periodic inspections at the site to confirm site conditions and take corrective actions if needed.

Holcim is currently in the process of updating the Notice of Intention to Commence Large

Mining Operations with respect to operation and reclamation plans, reclamation cost estimates,

Form MR-REV, maps, and cross sections, among other matters.

12. Holcim has provided to the Division all information it requires to evaluate the

status of the Mine and Holcim's compliance with applicable laws and regulations.

13. Utah Admin. Code R647-4-117.4 provides that the Division requires complete

reclamation of a mine site if the suspension period resulting from the permittee's suspension of

mining operations exceeds 10 years, unless the operator appeals to the Board prior to the

expiration of the l0-year period and shows "good cause" for a longer suspension period.

14. For the reasons set forth below, good cause exists in this case for the Board to

extend the suspension of mining operations at the Mine for an additional lO-year period.

15. "Good cause" is not defined in Utah Admin. Code 647-4-117. Indeed, "[t]here is no

settled understanding of what 'good cause' means; since the determination depends to a large
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extent upon the facts of each case, a wide latitude of discretion is necessarily vested in the trial

judge." Road Runner Oil, Inc. v. Board of Oil, Gas and Mining. Department of Natural

Resources, T6 P.3d 692,2003 Utah App. 275 (quoting Jackson v. Kennecott Copper Corp.,27

utah 2d 310, 495 P.2d 1254,1255 (1972)). In the Road Runner case, the utah court of Appeals

upheld the Board's decision to require the plugging and abandonment of inactive oil and gas

wells because the operator had failed to show good cause for extending the shut-in period for

such wells. Id. at 698. As part of its reasoning, the Board noted that the operator in Road Runner

had failed to provide the Board with the information required by the Board's rule goveming the

extension of shut-in periods for oil and gas wells beyond 12 months, including information

pertaining to the downhole integrity of the wells. Id. at 694 (citing Utah Admin. Code R649-3-

36). In finding that the operator had failed to establish good cause for an extension, the Board

also balanced the benefits to society of keeping the wells shut-in against the risks that the wells

posed to human health, safety, and the environment. See Road Runner, 76 P.3d at 694. Finally,

even though plugging and abandoning the wells could have impaired future use of the well sites

and resulted in costs to the operator, the fact that the operator had no plans to bring the wells into

an active, productive state was significant to the Road Runner court. See id, at 696-697 .

16. In this case, there is ample reason for the Board to find that good cause exists to

extend the suspension period for the Mine. Unlike the operator in Road Runner who failed to

provide the information required by the Board's regulations, Holcim has provided the Division

with all the information that it requires to fulfil its obligations under applicable law and

regulations in evaluating the Mine. In addition, the benefits of extending the suspension period

for the Mine (efficient recovery of the mineral deposits in the Mine and potential for future

production and economic benefits) far outweigh any minimal risks that the Mine may pose to
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human health, safety, and the environment given the measures that Holcim has taken to maintain

the integrity and stability of the Mine and to otherwise mitigate such risks. Finally, Holcim plans

to continue to maintain the Mine (including by the payment of all necessary fees) and to resume

operations at the Mine as soon as market conditions support such operations.

17. Accordingly, good cause exists for granting the relief requested in this RAA.

18. Granting the relief requested in this RAA is just and reasonable.

19. As of the date of this RAA, Holcim knows of no parties entitled to notice of this

RAA other than the Division and SITLA, to whom copies of this RAA have been served.

WHEREFORE, Holcim respectfully requests that:

1. This maffer be set for hearing at the regularly scheduled meeting of the Board on

March 27,2019.

2. Notice of such hearing be given as provided by law.

3. Following said hearing, the Board enter an order:

a. finding that good cause exists for the extension of the period of

suspension;

b. extending the period of suspension for l0 years;

c. making such findings and orders in connection with this RAA as the

Board deems necessary and proper; and

d. providing for such other and further relief as may be just and equitable

under the circumstances.
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Respectfully submitted this I lth day of February,20lg.

Ilolcim (US) Inc.

By
A. John n
Andrew J. LeMieux
HOLLAND & HART, LLP
222SouthMain Street, Suite 2200
Salt Lake City, UT 84101
Telephone: (801) 799-5800
Attorneys for P etitioner
Holcim (US) Inc.

Address of Holcirq:
Holcim (US) Inc.
Attn: Paul Rogers, Plant Manager
Devil's Slide Plant
6055 E. Croydon Rd.

Morgan, UT 84050
Telephone: (801) 829-2181
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Certificate of Mailine

Holcim, by and through its attomeys, Holland & Hart LLP, hereby certifies that copies of
the foregoing Request for Agency Action were sent to the parties listed below, postage prepaid.

This list includes all relevant govemment agencies as well as all of the owners affected by the

request for which addresses are available.

Respectfully submitted this I 1th day of February,20t9.

HOLLAND & HART LLP

Utah School and Institutional Trust Lands
Administration
Attn: David Ure
675 East 500 South, Suite 500
Salt Lake City, UT 84102

Steven F. Alder, Esq.
Emma Whitaker, Esq.
Assistant Attorneys General
Attorneys for the Division of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114

12003830 3

t t)

Michael Begley, Esq.
Assistant Attorney General
Attorney for the Board of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114

By:
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF' NATURAL RESOURCES

STATE OF UTAH

FILED
FEB 2 5 20t9

SEcRETARY BOARD OF
OIL, GAS & MINING-

IN THE MATTER OF THE REQUEST FOR
AGENCY ACTTON OF HOLCTM (US) rNC.
FOR AN ORDER EXTENDING THE 10-
YEAR SUSPENSION PERIOD ALLOWED
FOR HOLCIM (US) INC.',S OPERATION
AND RECLAMATION OF THE POVERTY
POINT MINE, PERMIT NUMBER
MIO4'IOOI2, LOCATED IN THE S% OF
SECTION 16, TOWNSHIP I NORTH,
RANGE 8 WEST, USM, TOOELE COUNTY,
UTAH.

PETITIONER'S EXHIBITS

Docket No. 2019-010

Cause No.lW045l00l2

Holcim (US) Inc. ("Holcim"), by and through its attorneys, Holland &HartLLP, submits

the following exhibits:

EXHIBIT A Regional Setting Map

EXHIBIT B General Location Maps

EXHIBIT C Mine Aerial Views

EXHIBIT D Mine Photo

EXHIBIT E Bond

EXHIBIT F' Letter dated December 20,2018 from the Utah Division of Oil, Gas and Mining

(the "Division") to Holcim

EXHIBIT G Letter dated February Il,2019 from Holcim to the Division

[Remainder of this page intentionally left blank.]



Respectfully submitted this 25th day of February,2}l9

Holcim (US) Inc.

John
By

Andrew J. LeMieux
HOLLAND & HART, LLP
222 South Main Street, Suite 2200
Salt Lake City, UT 84101
Telephone: (801) 799-5800
Attorneys for Petitioner
Holcim (US) Inc.

Address of Holcim:
Holcim (US) Inc.
Attn: Paul Rogers, Plant Manager
Devil's Slide Plant
6055 E. Croydon Rd.

Morgan, UT 84050

Telephone: (801) 829-21 8 1



Certificate of Mailine

The undersigned hereby certifies that on this 25th day of February,2}l9, a true and correct

copy of the foregoing PETITIONER'S EXHIBITS was sent via U.S. mail, postage prepaid, to

the following:

Utah School and Institutional Trust Lands
Administration
Attn: David Ure
675 East 500 South, Suite 500
Salt Lake City, UT 84102

Steven F. Alder, Esq.
Emma Whitaker, Esq.
Assistant Attorneys General
Attomeys for the Division of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114

12079849_t

Michael Begley, Esq.
Assistant Attorney General
Attorney for the Board of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114

Respectfully submitted this 25thday of February,2}lg.

HOLLAND & HART LLP

By:
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TRAYEtER5?
INCREASE CERTIFICATD

Principal: HoLctM (us) tNc.
Bond No. 1036,10530

Licqrse No.
Amount of Bond: $ 174,100.00

Hereby increaged to: g2,588,900,00

Obligee: STATE oF UTAH

As of 7 2016 the amount of the above described bond is increased from the sum of
$ 174'100'00 to the sum of $a.ss8,goqoo , but the liability of the surety for any acts or defaults

occurring before the effsetive date hereof shall in no went exceed the total sum of $ 124,100.00 and the
aggregats liability ofthe surety for any acts or defaults, whenever commited,
of $2,s88,900.00 , it being the intent hereof to preclude cumulative liability,
Principal shall become a part of the said bond.

shall inno event exceed the total sum

This certificate, when eigned by the

Sigred sealed and dated Jutv7.2aft

By

I hereby consent to the above increase.

Witness myhand and sealthis _}L day of

IfttHE|c.F*r 
cAsuALry AND suREry coMpANy oF

hL t)

?fi6

(Seal)
Principal

INSTRUCTIONS TO AGENTS - IMPORTAI\T

Do not delivcr this t**:if-" the obligee until it has been datEd and signed by the Rincipal. one signed copymustbe returned to the Surety.

F-304-F (ll-67)



.-,
TRAVELERSJ

ts, 
POWER O['ATTORNEY

tr'arnrlngton Casualty Company
fidelity and Guaranty Insurance Company
Fidelity and Guaranty Insursnce Underwrlters, Inc.
St. Paul Fire and Marine Insurance Company
St, Paul Guardian Insurance Conrpany

St. Paul Mercury Insurance Company
Thavelers Casualty and Surety Company
Ibavelers Casualty and Surety Company ofAmerica
United Stttcs Fidelity aud Guaranty Company

Attorley-In Fact No.
22796t cerrincateuo. 0 0 5 8 9 8 3 50

KNOW ALL MEN BY THBSE PRESENTS; That Farmington Casualty Company, st. Paul Fire and Marinc Insur.ance compary, Sr. paul Guardian Insurance
company, st Paul Mercury Insurance Company, Travelets Casualty and Surety Company, Travelers Casualty nnd Surety company ofArnerica, and Uniled statesFidelity and Guamnty company are corporations duly orgaoized under the laws of the srarc of connecticui, that Fideiity and Guaranty Insuraoce cornpany is a
corpomtion duly organized under tho laws of the state of lowa, and that Fidelity and Guaranty Insurance Underwriters, Inc,,-is a corporation duly organized under tle
laws of the State ofWisconsin (herein collectively called lhe "Companies"), and that the Companies do hereby make, consritute and appoint

lticnlel J, Herrod, Wendy w. Stuckey, Margaret Buboltz, Lisa A. Ward, Donna L. Williams, Jennifcr Copeland, David Wightman, and Stephenie
Whittington

of the city of Houston , state ol- Texas , their rrue and lnwful Artoney(s)-in_Fact,
each in their separate capacity if more lhan one is named abovc, to sign, execute, seal and acknowledge any aud all bonds, recognizances, conditional undertakngs altd
other writiDgs obligatory itt the nature ahereof on behalf of the companics in their business of gruraut"eiog lhe {idelity of persons, guaranteeing the performance of
contlacts nnd executing or guaranteeing bonds and undertakings required or pormitted in any actions or proceerlings allowed Ly hw,

IN WITNESS WHEREOF, the Companies havc caused this instrumdnt to be signed ancl their corporate seals to be hereto affixed, this
day of . MaY 

, _2014 _.

9th

Farrnington Casualty Comlany
Itidelity and Guarantyfnsurance Company
l'idellty and Guaranty Insuranle Underwrlfers, Inc.
St, Paul Fire and Marine Insurance Company
St. Paul Guardian Ineurance Company

St. Paul Mercury Insurance Company
Ilavelers Casualty and Surety Company
Ilavelers Casualty and Surety Company ofAmerica
United States Fidelity and Guaranty Conpany

Robert L. Vice President

C: Tetr€ault, Notary Public

BORDER

eB@@ ffi
Slate of Conuecticut
City of Hartford ss.

In lVitness Whereof,I hereunto set my hand and offlrcial seal
My Commission expires the 30th day of lune,20i6.

58440-8-12 Printed in U.S.A.

By:

on thi' the 9th day of MaY 29ry, before mc personally appeared Robert L. Raney, who acknowledged himself tobetheseniorvicePresidentofFarmingtonCasualtycompany, FidelityandGuarantylnsurancecompany,FidelityandGuarantylnsuranceunderwriters,Inc.,st.paul
Fire and Marine Insurance Company, St' Paul Guardian Insurance Company, St, Paul Mercury Insurancc Company, Travelers casualty and Surety Company, Travelers
casualty and surety company ofArnerica, and united states Fidelity and Guaranty Company, and thar he, assuch, being authorized so to do, executed the foregoing
instrument for the puryoses therein contained by signing on behalf of rhe corporations by himself as a duly author.ized oflicer.

rrmtuilo
t95t
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State of Utah

GARY R, IIERBIIRT
Govemor

SPENCER J. COX
Lletuenant Govemor

DEPARTMENT OF NATURAL RESOURCES
MICUAI)I, R, SfYLER

Executiye Directot

Division of Oil, Gas and Mining
JOEN R. BAZA
Division Director

December 20,2018

Paul Rogers
Holcim (U.S.),Inc,
6055 East Croydon Road
Morgan, Utah 84050

Subject: Division Directive. and Deficient Notice of Intention to Commence Larse Minine
Operations. Holcim {US) Inc., Poverty Point Ouarry. L4/*045/012. Tooele County. Utah

Dear Mr. Rogers:

On May 1, 2018, the Division of Oil, Gas and Mining (Division) received a Notice of
Intention to Commence Large Mining Operations (Notice) for the Poverty Point Quarry. The
documents appear to be a resubmission of an insufficient plan put forth in 2005, and the Division
has not conducted a complete review. The following changes are needed before the Notice will
be considered adequate for a more complete review:

1) I: Update points of contact to reflect the latest information. Furthermore, update the
dates of items listed to the most current references.

2) VII. The operation and reclamation plans need to be updated to eliminate conflicting
information.

3) IX: Please provide a reclamation cost estimate. In the meantime the interim surety
will remain in effect.

4) XI: Any submitted Notice needs to include form MR-REV signed by a'person
authorized to obligate Holcim (US), Inc.

5) Maps: Provide a mine location map, geology map, cross sections with elevations, and

add disturbance areas to all maps

Furthennoreo according to the annual repofis, this mine has not been in production since

2008. Rule R6474-ll8-4 obligates the Division to require reclamation after l0 years of suspension,

To avoid the reclamation requirement, please file a Request for Agency Action with the Board
of Oil, Gas and Mining as soon as possible to allow an extended period of suspension. If you
fail to do so by February l0,20l9,the Division will need to require that the mine be reclaimed.

1594 West North Temple, Suite 1210, Salt Lrke City, UT 84116

PO Box 145801, Salt Lake City, UT 84114-5801

telephone (801) 538-5340 . facsimile (801) 359-3940 o TTY (801) 538-7458 t www.ognt.utahgov

UTAH

DN

orL cr3 t lflfllltc



Page2 of2
Paul Rogers, Holcim (US) Ltd
M/04st00t2
December 20,2018

Please contact Kim Coburn at 801-538-5310 or myself at 801-538-5261 if you have
questions regarding this letter.

Sincerely

Baker
Minerals Program Manager

PBB:kmcjb
cc: TomNewmaa,LafargeHolcim(tom.newman@lafargeholcim.com)
PTGROLJPSMINERALS\WP\M045-TooelcW04500l2-PovertyPoint\Final\tixV-8623-06012018.doc
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H
LoforgeHolcim

Date: February 11,2019

Paul Baker
Minerals Program Manager
State of Utah, Department of Natural Resources, Division of Oil, Gas and Mining
1594 West North Temple, Suite 1210
PO Box 145801
Salt Lake City, Utah 84114-5801

Subject: Response to Division Directive and Deficient Notice of Intention to
Commence Large Mining Operations, Holcim (US) Inc., Poverty Point Quarry,
M10451012, Tooele County, Utah

Dear Paul,

Below please find Holcim (US) lnc.'s (Holcim) response to your letter dated December 20,20181o
Paul Rogers of Holcim. The letter was in two parts, the first relating to a Notice of lntention to
Commence Large Mining Operations (LMO) for the Poverty Point Quarry, the second relating to a
Request for Agency Action (RAA) of Holcim for Extension of Suspension. We thought to address
each in this letter.

Part l(LMO)

1) [ Update points of contact to reflect the latest information. Furthermore, update the
dates of items listed to the most current references.

Primary Holcim Contact is:

Paul Rogers
Plant Manager
Holcim (US) lnc.
Devil's Slide Plant
6055 E. Croydon Rd.
Morgan, UT 84050
801-829-2181 Office
989-464-5095Cell
pa u l. roge rs@lafarg eholci m. com

Holcim is actively working on updating the LMO. All items in the latest deficiency letter from the
Division are being addressed, the most problematic has been the endangered species after
reclamation request. Consultants have been hired and we are awaiting their report.

1t3



2) Vll. The operation and reclamation plans need to be updated to eliminate conflicting
information.

The Division has been most helpful in identifiTing conflicting information in its deficiency lette(s)
All such information is being addressed.

The primary reason for updating the LMO was due to reclamation bonding regulations using
RSMeans. Holcim's current reclamation bond is in fullforce and effect. Should the Division request
an adjustment to the reclamation bond during the process of updating the LMO, Holcim stands
ready to comply.

3) !)! Please provide a reclamation cost estimate. In the meantime the interim surety will
remain in effect.

Holcim is using RSMeans to calculate the new reclamation bonding amount. The information will
be included in the documents updating the LMO. The interim surety bond will remain in fullforce
and effect and if the Division requires an adjustment, Holcim stands ready to comply.

4) Xl: Any submitted Notice needs to include form MR-REV signed by a person authorized
to obligate Holcim (US), Inc.

Holcim recently updated its Authorized Persons information for the State of Utah. Paul Rogers,
Devil's Slide Plant Manager, is now an Authorized Person.

5) Maps: Provide a mine location map, geology map, cross sections with elevations, and
add disturbance areas to all maps.

Holcim has hired a third party to completely update the maps for Poverty Point. The maps will be
included in documents updating the LMO.

Part ll (RAA)

1. Written notice of suspension that has or is expected to exceed five years. (R6474-1'17.3.
required Holcim to give the Division written notice of suspension of operations expected to
exceed 5 years. From our discussion it doesn't appear that Holcim did so.)

Holcim did not notiflt the Division as it expected to take limestone from the Poverty Point Quarry
every year, on a year to year basis. The cement market in Utah and the associated use of Poverty
Point limestone can change quarterly, so limestone extraction at the Poverty Point Quarry could
happen at any time.

2. lnformation concerning the status of the mining operation.

The Poverty Point Quarry is an active-status mine with infrastructure ready for extraction on a
moment's notice. Holcim continues to block the road to the Poverty Point Quarry but vandalism is
a constant problem. The road and berms at the Poverty Point Quarry remain intact and are
inspected quarterly.
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3. The status of compliance with the Utah Mined Land Reclamation Act.

Poverty Point Quarry is maintained as an active-status mine. The Division and Holcim are
currently in the process of updating the LMO. The Division routinely inspects the Poverty Point
Quarry. Holcim believes it is compliance with the Utah Mined Land Reclamation Act and if
deflciencies are found, Holcim willtake immediate actions to remedy.

4. The probable future status of the land affected by the Mine.

Holcim is currently updating the LMO, with the intent to mine the limestone when market conditions
permit. Holcim is applying for an extension to the suspension of operations at the Poverty Point
Quarry for another ten years. Holcim believes that cements using limestone from Poverty Point
Quarry are of value to the citizens of Utah. Only market forces keep us from this product. We
stand ready to extract limestone from Poverty Point Quarry on a moment's notice.

Very truly yours,

Signed Tom Newman and Mailed 2-12-19
USPS Tracking Number: 950551 032941 90431 1 6170

Tom Newman, CPcert
Chief geologist
Holcim (US) lnc.
LafargeHolcim lnc.
1405 Parkwood Drive
Fort Collins, Colorado 80525-1934
970-215-61 10 Cell
tom. newman @lafarg eh olci m. com

Cc:
Paul Rogers
Plant Manager
Holcim (US) lnc.
Devil's Slide Plant
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

IN THE MATTER OF THE REQUEST FOR
AGENCY ACTTON OF HOLCTM (US) rNC.
FOR AN ORDER EXTENDING THE 10-

YEAR SUSPENSION PERIOD ALLOWED
FOR HOLCIM (US) rNC.',S OPERATION
AND RECLAMATION OF THE POVERTY
POINT MINE, PERMIT NUMBER
MIO4;IOOI2, TOOELE COLINTY, UTAH.

NOTICE OF HEARING

Docket No. 2019-010

Cause No. M/04510012

THE STATE OF UTAH TO ALL PERSONS INTERESTED IN THE

FOLLOWING MATTER.

Notice is hereby giventhatthe Board of Oil, Gas and Mining ("Board"), State of Utah, will

conduct ahearing on WEDNESDAY, March 27,2019, at 10:00 AM, or as soonthereafter as

possible, in the auditorium of the Department of Natural Resources, 1594 West North Temple, Salt

Lake City, Utah. The hearing will be streamed live on the Department of Natural Resources

YouTube channel at https ://youtu.be/rO00bXn7ZG0

The hearing will be conducted as a formal administrative adjudication in accordance with

the rules of the Board as set forth in Utah Administrative Code R641 et seq. and as provided for

in Utah Code Ann. $ 40-8-1 et seq. and Utah Code Ann. $ 63G-4-101 through 601.



The purpose of the hearing will be for the Board to receive testimony and evidence

regarding a Request for Agency Action ("RAA") filed by Holcim (US) Inc. ("Holcim"), to enter

an order:

l. Finding that good cause exists for extending the 10-year suspension period allowed

for Holcim's operation and reclamation of the Poverty Point Mine, Permit Number M104510012,

located in the South ll2 of Section 16 in Township I North, Range 8 West, Tooele County, Utah

(the "Suspension Period");

2. Extending the Suspension Period for 10 years;

3. Making such findings and orders in connection with the RAA as the Board deems

necessary and proper; and

4. Providing for such other and further relief as may be just and equitable under the

circumstances.

Objections to the RAA must be filed with the Secretary of the Board at the address listed

below no later than the March I1,2019. A party must file a timely written objection or other

response in order to participate as a party atthe Board hearing. Failure to participate can result in

a default judgment.

Natural persons may appear and represent themselves before the Board. All other

representation of parties before the Board will be by attorneys licensed to practice law in the State

of Utah, or attorneys licensed to practice law in another jurisdiction which meet the rules of the

Utah State Bar for practicing law before the Utah Courts.
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Persons interested in this matter may participate pursuant to the procedural rules of the

Board. The RAA, and any subsequent pleadings, may be inspected at the office of the undersigned,

and inspected online at the Utah Board of Oil, Gas and Mining's website at

http ://o gm.utah. gov/amr/boardtemp/redesign/books.html.

Pursuant to the Americans with Disabilities Act, persons requiring auxiliary

communicative aids and services to enable them to participate in this hearing should call Julie Ann

Carter at (801) 538-5277,at least three working days prior to the hearing date.

DATED this 26th day of Febilary, 2019.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING
Ruland J. Gill, Jr., Chairman

1594 West North Temple, Suite 1210
Salt Lake City, Utah 84116
(80t) s38-s277
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CERTIFICATE OF PUBLISHED NOTICE

I hereby certify that I caused a true and correct copy of the foregoing NOTICE OF

HEARING for Docket No. 2019-010, Cause No. M/045 10012, to be PUBLISHED in the following

newspapers on the following days:

March 3,2019:
The Salt Lake Tribune and DeseretNews, newspapers of general circulation
in Salt Lake City and County.

March 5,2019
Tooele Transcript-Bulletin, a newspaper of general circulation in Tooele
County

q/
J
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CERTIFICATE OF SERVICE

I hereby certify that on this 26th day of February 2019,I caused a true and correct copy of

the foregoing NOTICE OF HEARING for Docket No. 2019-010, Cause No. M/04510012, to be

mailed with postage prepaid, via E-mail, or First Class Mail, to the following:

A. John Davis III
Andrew J. LeMieux
HOLLAND & HART, LLP
222 Solth Main Street, Suite 2200
Salt Lake City, UT 84101
Email : AJDavis@hollandhart.com

AJleMieux@hollandhart. com
Attorneys for Petitioner Holcim (JS) Inc.

Steven F. Alder
Emma Whitaker
Thomas Kessinger
Utah Attomey General's Office
Natural Resources Division
1594 W. North Temple, Suite 300
Salt Lake City, UT 84116
Email: stevealder@.agutah.gov

ewhitaker@agutah.gov
tkessinger@agutah. gov

Assistant Attorneys General representing the
Division of Oil, Gas and Mining

Utah School and Institutional Trust Lands
Administration
Attn: David Ure
675 East 500 South, Suite 500
Salt Lake City, UT 84102
Email: dure@utah.gov

Petitioner's Address:
Holcim (US) Inc.
Attn: Paul Rogers, Plant Manager
Devil's Slide Plant
6055 E. Croydon Rd.
Morgan, UT 84050

Mike Begley
Utah Attomey General's Office
Natural Resources Division
1594 W. North Temple
Suite 300
Salt Lake City, UT 84116
Email: mbegley@agutah.gov
Assistant Attorney General's Office
representing the Board of Oil, Gas and Mining
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STATE OF []TAH
Couufy of Tooele

PRooF oF PUBLICATT'I\ REcErvEn

MAtl $ ? ?0i''l

ss' 
DN oF otL' GAs & MINING

I, Scott C. Dunn, being first duly sworn, depose and say that I am the Publisher

of the Tooele Transcript-Bulletin, a twice-weekly newspaper of general

circulation published each Tuesday and Thursday at Tooele City, Tooele

County, Utah; that the notice attached hereto and which is a part of the proof

of publication of

Notice of Hearing
Department of Natural Resources

was published in said newspaper for one issue(s), the

first publication having been made on the 5th 6*t o1 March

20 J9 , and the last on the 5th day of March 20 19:

that said notice was published in the regular and entire issue of every

Tuesday edition of the newspaper during the period and time of

publication, and the same was published in a newspaper proper and not in a

supplement. Said notice was also placed online at www.utahlegals.com.

Scott

Subscribed and sworn to me this 19th day of March "20 t9.
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NOTICE OF HEAR.
ING
BEFORE THE BOARD
OF OIL, GAS AND
MINING DEPART-
MENT OF NATURAL
RESOURCES STATE
OF UTAH THE STATE
OF UTAH TO ALL
PERSONS INTER-
ESTED IN THE FOL-
LOWING MATTERS
(Docket Nos.
201 9-01 0, and
201 9-01 1 ):
Notice is hereby given
that the Board of Oil,
Gas and. Mining
("Board"), State of
Utah, will conduct a
hearing on WEDNES-
DAY, March 27,2019,
at 10:00 AM, or as
soon lhereafter as
possible, in the audito-
rium of the Department
of Natural Resources,
1594 West Nqrth Tem-
ple, Salt Lake City,
Utah. The hearing will
be streamed live on
the Department of
Natural Resources
YouTube channel at
https :i/youtu.beirO00b
Xn7ZGO.
THE HEARING WILL
BE CONDUCTED as a
formal administrative
adjudication in accor-
dance with the rules of
the Board as set forth
in Utah Administrative
Code R641 et seq.,
and as provided for in
Utah Code Ann. $
40-6-1 et seq., Utah
Code Ann. S 40-8-1 et
seq., and Utah Code
Ann. $ 63G-4-101
through 601.
DOCKET NO.
2019-010 CAUSE NO.
M/045/0012: ln the
matter of the Request
for Agency Action of
HOLCIM (US) lNC. for
an order extending the
10-year suspension
period allowed lor Hol-
cim (US) lnc.'s opera-
tion and reclamation of
thE POVERTY POINT
MINE, Permit Number
Mlo45l1012, Tooele
County, Utah.
THE PURPOSE OF
THE PROCEEDING
will be for the Board to
receive testimony. and
evidence regarding a
Request for AgencY
Action ("RAA")filed by
Holcim (US) lnc. ("Hol-
cim"), to enter an or-
der: 1. Finding that
good cause exists for
extending the 1O-year
suspension period al-
lowed lor Holcim's op-
eration and reclama-
tion .of the Poverty
Point Mine, Permit
Number M104510012,
located in the South

1/2 of Section 16 in
Township 1 North,
Range 8 West, Tooele
County, Utah (the
"Suspension Period");
2. Extending the Sus-
pension Period for 10
years; 3. Making such
lindingg and orders in
connection with the
RAA as the Board
deems necessary and
proper; and 4. Provid-
ing for such other and
ludher reliel as may be
just and equitable un-
der the circumstances.
Objections to the RAA
must be filed with the
Secretary of the Board
at the address listed
below no later than the
March 11, 2019. A
party must file a timelY
written objection or
other response in or-
der to participate as a
party at the Board
hearing. Failure to par-
ticipate can result in a
default judgment.
Natural persons may
appear and represent
themselves belore the
Board. All other repre-
sentation of parties be-
fore the Board will be
by attorneys licensed
to practice law in the
State of Utah; or atlor-
neys licensed to prac-
tice law in another ju-
risdiction which meel
the rules ofthe Utah
State Bar lor practicing
law belore the Utah
Courts. Persons inter-
ested in this matter
may participate pursu-
ant to the procedural
rules ol the Board. The
RAA, and any subse-
quent pleadings, may
be inspecied at the of-
fice of the under-
signed, and inspected
online at the Utah
Board of Oil, Gas and
lvlining's website at
http ://ogm. utah.gov/am
r/boardtemp/redesign/
books.html.
DOCKET NO.
2019-011 CAUSE NO.
M/045/0060: ln the
matter of the Request
for Agency Action of
HOLCIM (US) lNC. for
an order extending the
10-year susPension
period allowed for Hol-
cim.(US) lnc.'s oPera-
tion and reclamation of
the SKULL VALLEY
DIATOM QUARRY,
Permit Number
M/045/0060, Tooele
County, Utah.
THE PURPOSE OF
THE PROCEEDING

i will be for the Board to
receive testimony and
evidence regarding a
Request lor AgencY
Action ("RAA")liled bY

Holcim (US) lnc. ("Hol-
cim"), to enter an or-
der: 1. Finding that
good cause exists for
extending the 1o-year
suspension period al-
lowed for Holcim's oP-
eration and reclama-
tioh ol the skull Valley
Diatom Quany, Permit
Number M/045/0060,
located in Section 7 of
Township 6 South,
Range 7 West, Tooele
County, Utah (the
"Suspension Period");
2. Extending the Sus-
pension Period for 10
years; 3. Making such
findings and orders in
connection with the
RAA as the Board
deems necessary and
proper; and 4. Provid-
ing for such other and
lurther reliel as may be
just and equitable un-
der the circumstances.
Objections to the RAA
must be filed wiih the
Secretary of the Board
at the address listed
below no later than the
March 11, 2019. A
party must lile a timely
written objection or
other response in or-
der to participate as a
party at the Board
hearing. Failure to Par-
ticipate can result in a
def ault judgment.
Natural persons may
appear and represent
themselves belore the
Board. All other repre-
sentation ol parties be-
fore the Board will be
by attorneys licensed
to practice lqw in the,
State of Utah, or attor-,
neys licensed io Prac-j
tice law in dll'othdi lu;
risdiction which meet
the rules otthe Utah
State Bar lor practicing
law before the Utah
Courts. Persons inter-
ested in this matter
may participate pursu-
ant to the procedural
rules ol the Board. The
RAA, and any subse-
quent pleadings, may
be inspected at the of-
lice of the uhder-
signed, and inspected
online at the Utah
Board of Oil, Gas and
Mining's website at
http://og m. utah.gov/am
r/boardtemp/redesi gn/
books.html. Pursuant
to the Americans with
Disabilities Act, per-
sons requiring auxiliarY

tcommunicalive aids
and services to enable
them to participate in
this hearing should call
JulieAnn Carter at
(801) 538-5277, at
least three working
days prior to the hear-
ing date.

DAI'ED this 26th day
of February,2019.
STATE QF UTAH
BOARD OF OIL, GAS
AND MINING
Ruland J. Gill, Jr.,
Chairman
/s/ Julie Ann Carter
Board Secretary
1594 West North Tem-
ple, Suite 1210
Salt Lake CitY, Utah
841 16
(801) 538-5277
(Published in the
Tooele Transcript Bul-
letin March 5,2019)



Steven F. Alder (No. 0033)
Emma K. Whitaker (No. 16606)
Assistant Attorneys General
Sean D. Reyes (No. 7969)
Utah Attorney General
1594 W. North Temple, Suite 300

Salt Lake City, Utah 84116
Tel: (80t) s38-7227

Attorneysfor Utah Division of Oil, Gas and Mining

FILED
MAR t 5 2019

SECRETARY BOARD OF
OIL, GAS & MINING

BEFORE THE UTAH BOARD OF OIL, GAS AND MINING

In the Matters of the Requests for
Agency Actionby Holcim (US)
Inc. for Orders Extending the 10-

Year Suspension Period Allowed
for Holcim (US) Inc.'s Operation
and Reclamation of the Skull
Valley Diatom Quarry, Permit No.
M/04510060, Tooele County, Utah
and of the Poverty Point Mine,
Permit No. \4/04510012, Tooele
County, Utah.

MOTION F'OR LEAVE TO T'ILE OUT OF
TIME THE DIVISION OF OIL, GAS AND
MINING'S MEMORANDUM

Docket Nos. 2019-011, 2019-010
Cause Nos. M/04 5 10060, M1045 10012

The Division of Oil, Gas and Mining (the Division), through its attorneys, seeks an order

permitting late filing of the Division's Memorandum in the above-entitled matters. Utah

Administrative Code Rule R. 641-105-200 provides that materials filed after the response date

may be considered upon separate motion of respondent and for good cause shown. The Division

has discussed the matter with counsel for Petitioner Holcim (US) Inc., and it does not object to

the Division filing its Memorandum out of time. Additionally, there is good cause for filing the

Memorandum because the Memorandum presents the Division's rscommendations and will

assist the Board in making their decision. The Division's Memorandum and a proposed order

are attached to this pleading for the Board's convenience.



Respectfully submitted on the l5th day of March, 2019

Uren Orrrcp oF THE ArroRNpv GpNrnal

€*Ub--'
Emma K. Whitaker
Steven F. Alder
Assistant Attorneys General
1594 WestNorth Temple, Suite 300
Salt Lake City, Utah 84116-3154
Tel: (801) 538-7227
Email: ewhitaker@agutah.gov

stevealder@agutah. gov

Attorneys for the Division of Oil, Gas and
Mining



Certificate of Service

I certify that I caused to be served the above Motion for Leave to File Out of Time th,e

Division of OiI, Gas and Mining's Memorandum to the following parties on the (f aay ot
March,2019:

Holcim (US) Inc.
Attn Paul Rogers, Plant Manager
Devil's Slide Plant
6055 E. Croydon Rd.
Morgan, Utah 84050

A. John Davis III
Andrew J. LeMieux
Holland &Hart,LLP
Attorneys for Petitioner
AJDavis@hollandhart. com
AJleMieux@hollandhart. com

Mike Begley
Assistant Attorney General
Attomey for the Utah Board of Oil, Gas and Mining
mbegley@agutah.gov

United States Department of the Interior
Bureau of Land Management
Utah State Office
Attn: Ed Roberson
440W.200 S., Suite 500
Salt Lake City, Utah 84101

Utah School and Institutional Trust Lands
Administration
Attn: David Ure
675 East 500 South, Suite 500
Salt Lake City, Utah 84102



MEMORANDUM

March 15,2019

To: Utah Board of Oil, Gas and Mining

From: Emma Whitaker, Assistant Attorney General on behalf ofthe Division of Oil, Gas
and Mining

Re Division Memorandum - March 27,2019 Board Hearing

In the Matters of the Requests for Agency Action of Holcim (US) Inc. for an order
extending the l0-year suspension period allowed for Holcim (US) Inc.'s operation
and reclamation of the Poverty Point Mine, Permit Number M1045/0012 and the
Skull Valley Diatom Quarry, Permit Number M10451006Q Tooele County, Utah.

L Introduction

Holcim (US) Inc. (Holcim) filed respective Requests for Agency Action (RAAs) requesting that
the Board extend the l0-year suspension period for Holcim's operation of the Poverty Point
Mine and the Skull Valley Diatom Quarry (the Mines). Holcim requests the suspension period
for the Mines be extended for ten (10) years.

The Division does not object to Holcim's requests for extension of the suspension period but
recommends that the Board consider a S-year extension instead of a 10-year extension. The
Division also notes that Holcim admittedly did not file its request for extension of the suspension
period for the Skill Valley Diatom Quarry prior to the expiration of the 10-year suspension
period as is required by rule. However, Holcim's RAAs state mining activities last occurred at
the Skull Valley Diatom Quarry in2007 and at the Poverty Point Mine in 2008. Therefore, both
requests seem to be untimely. Therefore, the Division suggests the Board deviate from the Rules
to grant Holcim's requests.

The purpose of this memorandum is to discuss the applicable existing rules and statutes as they
relate to this request and to discuss the Division's recommendations.

il. Applicable Legal Authority

Both the Utah Mined Land Reclamation Act (the Act) and the Utah Administrative Rules (the
Rules) establish obligations for operators after a mine has been in suspension for a certain
amount of time. The Rules and Act also prescribe what actions the Division and Board can take
with respect to mines in suspension.

I



A. Utah Administrative Code

Utah Administrative Rule R647-4-117.4 states: "The Division will require complete reclamation
ofthe mine site when the suspension period exceeds l0 years, unless the operator appeals to the
Board prior to the expiration of the l0-year period and shows good cause for a longer suspension
period."

Under the Rules as they exist, if an operator wants to remain in suspension and not reclaim the
mine, the operator must file a RAA requesting an extension before the Boardprior to the
expiration of the I0-year period to show good cause. This provision is mirrored in Rule R647-3,
governing small mining operations.

The large mine suspension rule does not state the extension duration the Board can grant but
states "[a]dditional interim reclamation or stabilization may be required after five (5) years of
continued suspension." Utah Admin. Code R647-4-117.4. Under this rule, the Board can also
refuse to grant an extension and require that the operator reclaim the site, as it has done in other
instances in the past.

From the Division's perspective, the start date of the 10-year period is not always a known or
identifiable datel and it is the operator's burden to show when they last performed work at the
site.

B. The Mined Land Reclamation Act

The Mined Land Reclamation Act (Utah Code $$ 40-8-1 through 23), includes a general and
very open-ended process for addressing temporary suspension of mining operation. The l0-year
suspension period language appearing in Rule R637-4-117.4 does not appear in the Act. The full
section follows:

40-8-21. Temporary suspension or termination of operations -- Notice to division
-- Evaluation and inspection -- Release of surety -- Evidence of compliance.

(l) In the case of a temporary suspension of mining operations, excluding
labor disputes, expected to be in excess offive years'duration, the
operator shall, within 30 days, notify the division.

In the case of a termination of mining operations or a suspension of
such operations expected to extend for a period in excess of two
years, the operator shall furnish the division with such data as it may
require in order to evaluate the status of the mining operation,
performance under the reclamation plan, and the probable future
status of the mineral deposit and condition of the land affected.

l Establishingaway to create this "start date" is one of the objectives of the Division's efforts to
revise the Suspension Rules. In revising the Suspension Rules, the Division wishes to more
clearly define "suspension" and establish a way to create a date certain for the start of suspension
to benefit not only the Division, but also the operator.

2
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(3) Upon receipt of notification of termination or extended suspension,
the division shall, within 30 days, cause an inspection to be made of
the property and take whatever action may be appropriate in
furtherance ofthe purposes ofthis chapter.

The full release by the division of surety posted under an approved
notice of intention shall be prima facie evidence that the operator has
fully complied with the provisions of this chapter.

(4)

The only requiremenls in the Act are: (l) for the operator to provide notice and certain
information to the Division for periods of suspension expected to be in excess of two and five
years, and (2) for the Division to make an inspection and take any appropriate action.

In addition to the section addressing temporary suspension, a separate section of the Act (Utah
Code $ 40-8-16) specifically addresses the rights ofan operator to continue operations under an
approved notice of intention. That section provides that an approved notice of intention remains
valid for the life of the mining operation, subject the power of the Board or the Division to
withdraw approval under certain circumstances. These circumstances include: (1) if the
"operator substantially fails to perform reclamation or conduct mining operations so that the
approved reclamation plan can be accomplished"; (2) if the operator "fails to provide and
maintain" an adequate reclamation surety; and (3) if mining operations are "continuously shut
down for a period in excess of five years, unless extended period is accepted upon application of
the operator." Ibid. In such instances, the approved permit may be withdrawn by the Board (or
by the Division provided the operator has an opportunity for a hearing before the Board).

The Act, in combination with the Rules, give the Division and the Board discretion to extend the

suspension period but neither the Act nor the Rules address how long an extension can be.

C. The Board's Recent Suspension Orders

There is Board precedent for granting aS-year suspension period rather than a 10-year
suspension period. One example is Docket No. 2018-019, Cause No. S0170001 in the matter of
the Request for Agency Action of Ucolo Exploration Corp. At the Division's recommendation,
the Board granted a S-year suspension, instead of the requested 1O-year suspension. The order in
this matter granted an additional 5-year suspension period, absent an intervening request and
approval by the Board to extend the suspension period for an additional amount of time.

Another example is Docket No. 2017-004, Cause Nos M/04910047 andM/049/0062 inthe matter
the Request for Agency Action of Chief Consolidated Mining Company. In that matter, the
Board issued an order allowing Chief to hold operations in suspension beyond the 10-year period

for an additional five years.

In both matters, the petitioner failed to bring the action prior to the expiration of the 10- year

period as is required by R647-3-l13.5. However, in both matters, the Board found good cause to
allow a deviation from the rule given its authority in R641-100-400 and granted the suspension.
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IIL The Division's Recommendations

A. If there is good cause, the Board should deviate from R647-4.117.4 using its authority
under R641-100-400 to grant Holcim's requests.

Holcim admittedly filed the RAA for the Skull Valley Quany after the expiration of the lO-year
suspension period. Neither of Holcim's RAAs state the exact date the Mines entered suspension

but the RAAs do respectively state "Holcim has not mined from the Quarry since 2007" and

"Holcim has not mined from the Mine since 2008." Therefore, it seems that both requests are

after the expiration of the l0-year suspension period.

The Division recognizes that this "start date" is often difficult to determine. However, to make

the record clear, the Division wishes to clarify the date of Holcim's last mining activity at both
mine sites. Subject to this clarification and a finding of good cause, the Division recommends

the Board deviate from R647-4-117.4 using its authority under R641-100-400 to grant Holcim's
requests.

B. The Board should grant a 5-year extension of the suspension period for the Mines rather
than the requested 10-year period.

The Division recommends that the Board grant a 5-year extension of the suspension period
instead of the requested 10-year period to maintain consistency with analogous Board decisions

and to maintain consistency with the Act.

The Act anticipates that suspended mining operations require regular maintenance by the

operator and inspections by the Division to avoid damage or injury to the public health or to the

environment while the mine sits in temporary suspension. The Act explicitly requires notice to
the Division and a Division inspection if suspension is expected to be in excess of five years.

Therefore, the Division recommends that the Board require Holcim to report to the Board on the
status and condition of the Mines in five years, at which time the Board can decide whether to
grant another extension ofthe suspension period.

The Division thinks it is reasonable to allow the Mines to remain in suspension because Holcim
has maintained the sites, remains in good standing and the Mines are in a stable condition. The
Division confirms that Holcim continues to maintain the Mines, has reclamation bonds, and has

received no notices of noncompliance or citations for violations since the Notice of Intentions for
the Mines were approved by the Division in 2005.

Further, as a procedural suggestion, the Division recommends Holcim present these two requests
in a combined presentation since the issues and requests are the same.
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BEFORE THE UTAH BOARD OF OIL, GAS AND MINING

In the Matters of the Requests for
Agency Action by Holcim (US)
Inc. for Orders Extending the 10-
Year Suspension Period Allowed
for Holcim (US) Inc.'s Operation
and Reclamation of the Skull
Valley Diatom Quany, PermitNo.
M/04510060, Tooele County, Utah
and of the Poverty Point Mine,
Permit No. M/04510012, Tooele
County, Utah.

IPROPOSEDI ORDER GRANTTNG
MOTION FOR LEAVE TO FILE OUT OF
TIME THE DIVISION OF OIL, GAS AND
MINING'S MEMORANDUM

Docket Nos. 2019-011, 2019-010
Cause Nos. M/045/0060, M104510012

The Board of Oil, Gas and Mining, having fully considered the Division of Oil, Gas and

Mining's Motion for Leave to File Out of Time, and finding good cause for said motion, hereby

grants the motion.

DATED this _ day of March,2}l9.

By

Ruland Gill, Chairman



FILED
i,lAR 19 20t9

SECRETARY BOARD OF
OIL, GAS & MINING

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

In the Matters of the Requests for
Agency Action by Holcim (US)
Inc. for Orders Extending the 10-
Year Suspension Period Allowed
for Holcim (US) Inc.'s Operation
and Reclamation of the Skull
Valley Diatom Quarry, Permit No.
M104510060, Tooele County, Utah
and of the Poverty Point Mine,
Permit No. M104510012, Tooele
County, Utah.

ORDERGRANTING MOTION
FOR LEAVE TO FILE OUT OF
TIME THE DIVISION OF OIL,

GAS AND MINING'S
MEMORANDUM

Docket Nos. 2019-011, 2019-010
Cause Nos. M/045/0060, M104510012

The Board of Oil, Gas and Mining, having fully considered the Division of Oil, Gas and

Mining's Motion for Leave to File Out of Time, and finding good cause for said motion, hereby

grants the motion.

DATED this l9th day of March,2}l9

STATE OF UTAH
BOARD O GAS AND MINING

By
. Gill, Jr.,
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CERTIFICATE OF SERVICE

I hereby certify that on this 19th day of March 20I9,I caused a true and correct copy of

the foregoing ORDER GRANTING MOTION FOR LEAVE TO FILE OUT OF TIME THE

DIVISION OF OIL, GAS AND MINING'S MEMORANDUM for Docket No. 2019-011, Cause

No. M/04510060, and Docket No. 2019-010, Cause No. Ml045l00l2,tobe mailed with postage

prepaid, via E-mail, or First Class Mail, to the following:

A. John Davis III
Andrew J. LeMieux
HOLLAND & HART, LLP
222 South Main Street, Suite 2200
Salt Lake City, UT 84101
Email : AJDavis@hollandhart.com

AJLeMieux@hollandhart.com
Attorneys for Petitioner Holcim (JS) Inc.

Steven F. Alder
Emma Whitaker
Thomas Kessinger
Utah Attorney General's Office
Natural Resources Division
1594 W. North Temple, Suite 300
Salt Lake City, UT 84116
Email : stevealder@agutah. gov

ewhitaker@agutah.gov
tkessin ger@a gutah. gov

Assistant Attorneys General representing the
Division of Oil, Gas and Mining

Petitioner's Address:
Holcim (US) Inc.
Attn: Paul Rogers, Plant Manager
Devil's Slide Plant
6055 E. Croydon Rd.
Morgan, UT 84050

Mike Begley
Utah Attorney General's Office
Natural Resources Division
1594 W. North Temple
Suite 300
Salt Lake City, UT 841l6
Email: mbegley@agutah. gov
Assistant Attorney General's Office
representing the Board of Oil, Gas and Mining
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United States Department of the Interior
Bureau of Land Management
Utah State Office
Attn: Ed Roberson
440 W. 200 S., Ste. 500
Salt Lake City, UT 84101-1434
Email: eroberso@blm. gov

Utah School and Institutional Trust Lands
Administration
Attn: David Ure
675 East 500 South, Suite 500
Salt Lake City, UT 84102
Email: dure@utah.gov
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BEFORE THE BOARD OF OILO GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

EXHIBIT LIST FOR Holcim (US) Inc.. Poverty Point Mine

COUNSEL A. John Davis III. Esq.. and Andrew J. LeMieux. Esq.
Holland & Hart, LLP

BOARD HEARING March27,20l9 Docket No. 2019-010 Cause No. M/045/0012

Exhibit # Description: Petitioneros Exhibits Offered as

Evidence
Admitted as

Evidence

Exhibit A Regional Setting Map

Exhibit B General Location Maps

Exhibit C Mine Aerial Views

Exhibit D Mine Photo

Exhibit E Bond

Exhibit F
Letter dated December 20,2018 from the Utah
Division of Oil, Gas and Mining (the "Division")
to Holcim

Exhibit G
Letter dated February II,2019 from Holcim to
Division

Judicial Notice of SITLA email to DOGM
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IN THE MATTER OF THE REQUEST FOR
AGENCY ACTTON OF HOLCTM (US) rNC.
FOR AN ORDER EXTENDING THE 10-
YEAR SUSPENSION PERIOD ALLOWED
FOR HOLCTM (US) rNC.'S OPERATTON
AND RECLAMATION OF THE POVERTY
POINT MINE, PERMIT NUMBER
MIO45IOOI2, LOCATED IN THE S% OF
SECTION 16, TOWNSHIP 1 NORTH,
RANGE 8 WEST, USM, TOOELE COUNTY,
UTAH.

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

FILED
APR t2 2019

SECRETARY BOARD OF
OIL, GAS & MINING

IPROPOSEDI
FINDINGS OF FACT,

CONCLUSIONS OF LAW AND
ORDER

Docket No. 2019-010

Cause No. M/04510012

This Cause came for hearing before the Utah Board of Oil, Gas and Mining (the "Board")

on Wednesday, March 27,2019, at approximately 2:00 p.m., in the Auditorium of the Utah

Department of Natural Resources Building in Salt Lake City, Utah. The following Board

members were present and participated at the hearing: Chairman Ruland J. Gill, Jr., Gordon L.

Moon, Carl F. Kendell, Susan S. Davis, and Richard K. Borden. Board member Chris D. Hansen

recused himself. Board Member Michael R. Brown was unable to attend. The Board was

represented by Michael Begley, Esq., Assistant Attorney General.

Participating and testifying on behalf of Petitioner Holcim (US) Inc. (ooHolcim") were

Paul Rogers - Plant Manager, and Tom Newman - Chief Geologist. Mr. Newman was

recognized by the Board as an expert in industrial minerals for purposes of this Cause. A. John

Davis III, Esq., of Holland &Hart LLP, appeared as attorney for Holcim.



Emma Whitaker, Esq., Assistant Attorney General, appeared at the hearing as attorney

for the Division of Oil, Gas and Mining (the "Division"). Testifying at the hearing on behalf of

the Division was Kimberly Mary Coburn - Reclamation Specialist.

The Utah School and Institutional Trust Lands Administration ("SITLA") did not appear

at the hearing but expressed its support for the RAA in an e-mail to the Division dated February

19,2019. The Board took judicial notice of this e-mail. No other party filed a response to the

RAA and no other party appeared or pilrticipated at the hearing.

The Division, with leave from the Board, filed a staff memorandum in this Cause on

March 15,2019, in which the Division indicated that it does not object to Holcim's Request for

Agency Action ("RAA"), provided that (1) Holcim establish good cause for the Board to (a)

grant an extension of the suspension period at the Poverty Point Mine (the "Mine") and (b)

deviate, pursuant to the Board's authority set forth in Utah Admin. Code R641-100-400 to grant

an exception to the Rules, from the requirement in Utah Admin. Code R647-4-117.4 that an

operator appeal to the Board for an extension of the suspension period within the 10-year

suspension period; and (2) the Board consider granting a S-year extension of suspension of the

Mine rather than the 1O-year extension requested in the RAA, consistent with analogous Board

decisions and to maintain consistency with the Mined Land Reclamation Act (Utah Code Ann. $

40-8-1, et seq.). In its staff memorandum, the Division also requested clarification as to the date

of Holcim's last mining activity at the Mine.

At the hearing, Holcim indicated its willingness to stipulate to the 5-year extension

recommended by the Division instead of the 1O-year extension requested in the RAA, and
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Holcim presented sworn testimony and exhibits in support of the RAA, including significant

support for findings of good cause to grant (l) an extension of the suspension period at the Mine

for an additional 5 years from the date of the hearing; and (2) an exception to the lO-year time

limit for filing the RAA set forth in Utah Admin. Code R647-4-117.4 pursuant to the Board's

authority to grant an exception to the Rules under the circumstances set forth in Utah Admin.

Code R641-100-400.

At the hearing, the Board made clear that it is not inclined to deviate from or grant

exceptions to the provisions of the Utah Administrative Code, including, without limitation, Utah

Admin. Code R647-4-117.4, regardless of its prior decisions, unless a petitioner demonstrates

complete compliance with its obligations under its large mining operation permit and meets its

burden of establishing good cause to grant an exception to the Rules. The Board found that

Holcim has so complied and met that burden in this Cause.

The Board, having considered the testimony presented and exhibits received into

evidence at the hearing, being fully advised, and for good cause, hereby makes the following

findings of fact, conclusions of law and order in this Cause.

F'INDIN OF FACT

1. Holcim is a Delaware corporation in good standing, with its principal place of

business in Dundee, Michigan.

2. Holcim is qualified to do business in Utah and is fully and appropriately bonded

with all relevant agencies.
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3 . The Mine consists of an open pit quarry on SITLA land in the S % of Section 1 6,

Township I North, Range 8 West, USM, Tooele County, Utah, containing high-purity limestone

Lhal. is leasecl from SITLA under Lease No. ML-49442-OBA (the "Lease").

4. The Lease is in full force and effect and is in good standing with SITLA.

5. Holcim holds a valid Large Mining Operation Permit ("LMO") for the Mine.

6. Holcim is currently in the process of revising the LMO and is regularly

communicating with the Division in that regard.

7. The LMO is fully bonded with the Division.

8. The LMO was determined to be complete, and the surety for its reclamation was

approved by the Division in 2005 and increased in 2016 from $174,100 to $2,588,900.

9. Holcim's reclamation surety in the amount of $2,588,900 remains in full force

and effect.

10. Holcim has maintained the LMO in good standing since the LMO was approved

in 2005.

1 l. The Division has not issued any notices of noncompliance or citations for

violations of applicable laws or regulations for the Mine since the LMO was approved.

12. Neither Holcim nor the Division can identify the exact date the Mine entered the

suspension period, but Holcim has not mined from the Mine since 2008 due to downturns in the

construction and building markets and other economic considerations.

13. Approximately 3 million tons of limestone have been taken from the Mine, with

approximately 12 million tons of limestone remaining at the Mine.
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14. The Mine is part of Holcim's strategic limestone reserve in its manufacture of

cement.

15. Huluirn uses ilre high-purity limesl.one from Lhe Mine in the manufacture of

clinker cements as a specialty product. The demand for these specialty cements is sporadic. The

last use of the Mine's high-purity limestone for this specialty cement was in 2008.

16. It is Holcim's opinion that specialty cement using high-purity limestone is still

desired in the market place and that the economic conditions to support these cements that

existed in 2008 will return to the intermountain region within the next 5 years.

17. Holcim has invested time and resources to maintain the Mine so that Holcim can

resume operations quickly when market conditions justify.

18. Holcim will suffer significant financial harm if the Division were to require

Holcim to commence and complete reclamation of the Mine.

19. SITLA will lose potential royalty income if the Division requires Holcim to

commence and complete reclamation of the Mine.

20. Holcim intends to commence mining the high-purity limestone from the Mine

when market conditions support such operations, a process that will be significantly simplified

and expedited if the suspension period is extended and the Mine remains in its current state.

2L The present physical condition of the Mine is stable.

22. The Mine does not present a threat of damage or injury to public health, safety, or

welfare or to the environment.
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23. Holcim has installed and maintains safety signage, berms, and a rock-fall barrier

at the Mine to warn and protect the public.

24. To Holuirn's klowletlge there have not been any injuries related to conditions at

the Mine.

25. There is not any standing water at the Mine.

26. Holcim personnel conduct periodic inspections at the Mine, at least quarterly, to

confirm that site conditions are safe and take corrective actions if needed.

27. The Division typically inspects the Mine annually, the most recent inspection

being on March 22,2019.

28. The Mine is permitted for 57 acres but Holcim has only disturbed 22 acres to date.

29. Holcim does not store any equipment at the Mine.

30. Holcim does not produce or store any deleterious or hazardous materials at the

Mine.

31. Holcim has provided to the Division all information it requires to evaluate the

status of the Mine and Holcim's compliance with applicable laws and regulations.

32. On December 20,2018, the Division notified Holcim of the need to reclaim the

Mine unless Holcim appealed to the Board for an extension of the suspension period by February

10,2019 (a Sunday).

33. Holcim filed the RAA shortly thereafter, on Monday, February II,2019, but the

RAA was filed after the expiration of the 1O-year suspension period.
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34. Following the presentations of Holcim and the Division, the Board Chairman, Mr.

Gill suggested, after discussion, that if the Board and the parties were agreeable, that the 5-year

extension of suspension period commence as of the date of the hearing. Holcim and the Division

agreed to the Chairman's suggestion.

35. Holcim agrees to report to the Board on the status of the Mine if operations are

not conducted at the Mine on or before March 27,2024, being 5 years from the date of the

hearing, and may request an additional extension of the suspension period prior to that time.

36. SITLA and the Division support an extension of the suspension period for the

Mine.

37. Based on the foregoing and other testimony and exhibits admitted into evidence,

extending the suspension period for the Mine until March 27,2024 is fair, reasonable and

justified.

38. A copy of the RAA was mailed, postage pre-paid, to SITLA.

39. Notice of the filing of the RAA and of the hearing thereon was duly published in

the Salt Lake Tribune and Deseret News on March 3,2019 and in the Tooele Transcript-Bulletin

on March 5,2019.

40. The vote of the Board members present and participating in the hearing on this

Cause was unanimous (5-0) in favor of granting a 5-year extension of the suspension period for

the Mine to March 27,2024.
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CONCI,IISI NS OF LAW

1. The Board has jurisdiction over all matters covered by the RAA and all interested

parties therein and has the power and authority to rcndcr thc ordcr hcrcin sct forth pursuant to

Utah Code Arur. $ 40-8-5 and Utah Admin. Code R647-4-tt7.4 and R64l-100-400.

2. Due and regular notice of the time, place and purpose of the hearing was properly

given to all parties whose legally protected interests are affected by the RAA in the form and

manner as required by law and the rules and regulations of the Board and Division.

3. Holcim has sustained its burden of proof, demonstrated good cause, and satisfied

all legal requirements for the Board to extend the suspension period for the Mine to March 27,

2024.

4. Strict compliance with the requirement of Utah Admin. Code R647-4-1I7.4 to

appeal to the Board for an extension of the suspension within 10 years is not in the interests of

justice in this Cause.

5. The Board emphasizes that it is not inclined to deviate from or to grant exceptions

to the provisions of the Utah Administrative Code, including, without limitation, Utah Admin.

Code R647-4-117.4, regardless of its prior decisions, unless a petitioner demonstrates complete

compliance with its obligations under its large mining operation permit and establishes good

cause to grant a deviation from the Rules. Holcim has done so in this Cause. The Board also

recognizes the difficulty in determining the date on which a period of suspension begins. The

Board therefore encourages the Division to commence informal rulemaking for Rule

modifications to be promulgated to address that issue.
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6. The extension of the period of suspension for the Mine is limited to the facts and

circumstances presented in this Cause, and this Order is to be of no precedential value in future

Board matters unless the facts and circumstances therein are substantively similar to the facts and

circumstances presented in this Cause.

7. The relief granted hereby is just, reasonable, and in furtherance of the statutory

purposes of the Board.

ORDER

Based on the RAA, the testimony and evidence submitted, and the findings of fact and

conclusions of law stated above, the Board hereby orders:

1. Pursuant to Utah Admin. Code R647 -4-Il7 .4 and the Board's authority pursuant

to R641-100-400 to grant an exception to the 10-year time limit provided inR647-4-lI7.4,the

RAA is hereby approved, provided that the suspension period for the Mine is hereby extended

for five years from the date of the hearing to March 27,2024.

2. Holcim shall report to the Board on the status of the Mine if operations are not

conducted at the Mine on or before March 27, 2024, and Holcim may request an additional

extension of the suspension period prior to that time. If Holcim does not conduct operations at

the mine on or before March 27, 2024 or fails to timely request an additional extension of the

suspension period and that request is granted by the Board, Holcim will be required to reclaim

the Mine in accordance with Utah Admin. Code R647-4-117.4 andthe reclamation plan under its

LMO.
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3. The Board emphasizes the exceptional nature of this Order pursuant to Utah

Admin. Code R64l-100-400. The Board encourages the Division to commence informal

rulemaking for Rule modifications to be promulgated to (1) address the issue of determining

when a period of suspension begins and ends and (2) provide direction to the Board and/or

Division regarding mines that have been suspension for more than ten years.

4. Pursuant to Utah Admin. Code Rules R641 and Utah Code Ann. $ 63G-4-204 to

208, the Board has considered and decided this matter as a formal adjudication.

5. This Order is based exclusively on evidence of record in the adjudicative

proceeding or on facts officially noted and constitutes the signed written order stating the

Board's decision and the reasons for the decision, all as required by the Administrative

Procedures Act, Utah Code Ann. $ 63G-4-208 and Utah Administrative Code Rule R64-109.

6. Seek Judicial Review the

Request Board Reconsideration: As required by Utah Code Ann. $ 63G-4-208(e) - (g), the

Board hereby notifies all parties in interest that they have the right to seek judicial review of this

final Board Order in this formal adjudication by filing a timely appeal with the Utah Supreme

Court within 30 days after the date that this Order issued. Utah Code Ann. $$ 63c-a-a01(3)(a)

and 403. As an alternative to seeking immediate judicial review, and not as a prerequisite to

seeking judicial review, the Board also hereby notifies parties that they may elect to request that

the Board reconsider this Order, which constitutes a final agency action of the Board. Utah Code

Arm. $ 63G-4-302, entitled, "Agency Review - Reconsideration," states:
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(1Xa) Within 20 days after the date that an order is issued for
which review by the agency or by a superior agency under
Section 63G-4-301is unavailable, and if the order would otherwise
constitute final agency action, any party may file a written request
for reconsideration with the agency, stating the spcuifiu gluuntls
upon which relief is requested.

(b) Unless otherwise provided by statute, the filing of the request
is not a prerequisite for seeking judicial review of the order.

(2) The request for reconsideration shall be hled with the agency
and one copy shall be sent by mail to each party by the person
making the request.

(3)(a) The agency head, or a person designated for that purpose,
shall issue a written order granting the request or denying the
request.

(b) If the agency head or the person designated for that purpose
does not issue an order within 20 days after the filing of the
request, the request for reconsideration shall be considered to be
denied.

Id. The Board also hereby notifies the parties that Utah Admin. Code Rule R641-110-100,

which is part of a group of Board rules entitled, ooRehearing and Modification of Existing

Orders," states:

Any person affected by a final order or decision of the Board may
file a petition for rehearing. Unless otherwise provided, a petition
for rehearing must be filed no later than the 10th day of the month
following the date of signing of the final order or decision for
which the rehearing is sought. A copy of such petition will be
served on each other party to the proceeding no later than the
15th day of the month.

Id. See Utah Admin. Code Rule R64l-110-200 for the required contents of a petition for

Rehearing. If there is any conflict between the deadline in Utah Code Ann. $ 63G-4-302 andthe
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deadline in Utah Admin. Code Rule R641-110-100 for moving to rehear this matter, the Board

hereby rules that the later of the two deadlines shall be available to any party moving to rehear

this matter. If the Board later denies a timely petition for rehearing, the party may still seek

judicial review of the Order by perfecting a timely appeal with the Utah Supreme Court within

30 days thereafter.

7. The Board retains continuing jurisdiction over all the parties and over the subject

matter of this Cause, except to the extent said jurisdiction may be divested by the filing of a

timely appeal to seek judicial review of this Order by the Utah Supreme Court.

L For all pulposes, the Chairman's signature on an electronic version or a faxed

copy of this Order shall be deemed the equivalent of a signed original.

DATED this day of April,2}lg.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

By
Ruland J. Gill, Jr., Chairman
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IN THE MATTER OF THE REQUEST FOR
AGENCY ACTTON OF HOLCTM (US) INC.
FOR AN ORDER EXTENDING THE 10-
YEAR SUSPENSION PERIOD ALLOWED
FOR HOLCTM (US) rNC.',S OPERATTON
AND RECLAMATION OF THE POVERTY
POINT MINE, PERMIT NUMBER
MIO4'IOOI2, LOCATED IN THE S% OF
SECTION 16, TOWNSHIP 1 NORTH,
RANGE 8 WEST, USM, TOOELE COLINTY,
UTAH.

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

FILED
MAY I 5 2019

SECRETARY BOAHD OF
OIL, GAS & MINING

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND

ORDER

Docket No. 2019-010

Cause No. M/04510012

This Cause came for hearing before the Utah Board of Oil, Gas and Mining (the "Board")

on Wednesday, March 27,2019, at approximately 2:00 p.m., in the Auditorium of the Utah

Department of Natural Resources Building in Salt Lake City, Utah. The following Board

members were present and participated at the hearing: Chairman Ruland J. Gill, Jr., Gordon L.

Moon, Carl F. Kendell, Susan S. Davis, and Richard K. Borden. Board member Chris D. Hansen

recused himself. Board Member Michael R. Brown was unable to attend. The Board was

represented by Michael Begley, Esq., Assistant Attorney General.

Participating and testifring on behalf of Petitioner Holcim (US) Inc. ("Holcim") were

Paul Rogers - Plant Manager, and Tom Newman - Chief Geologist. Mr. Newman was

recognized by the Board as an expert in industrial minerals for purposes of this Cause. A. John

Davis III, Esq., of Holland &HartLLP, appeared as attomey for Holcim.

1



Emma Whitaker, Esq., Assistant Attorney General, appeared at the hearing as attomey

for the Division of Oil, Gas and Mining (the "Division"). Testifying at the hearing on behalf of

the Division was Kimberly Mary Cobum - Reclamation Specialist.

The Utah School and Institutional Trust Lands Administration ("SITLA") did not appear

at the hearing but expressed its support for the RAA in an e-mail to the Division dated February

19,2019. The Board took judicial notice of this e-mail. No other party filed a response to the

RAA and no other party appeared or participated at the hearing.

The Division, with leave from the Board, filed a staff memorandum in this Cause on

March 15,2019, in which the Division indicated that it does not object to Holcim's Request for

Agency Action ("RAA"), provided that (l) Holcim establish good cause for the Board to (a)

grant an extension of the suspension period at the Poverty Point Mine (the "Mine") and (b)

deviate, pursuant to the Board's authority set forth in Utah Admin. Code R641-100-400 to grant

an exception to the Rules, from the requirement in Utah Admin. Code R647-4-II7.4 that an

operator appeal to the Board for an extension of the suspension period within the lO-year

suspension period; and(2) the Board consider granting aS-year extension of suspension of the

Mine rather than the 1O-year extension requested in the RAA, consistent with analogous Board

decisions and to maintain consistency with the Mined Land Reclamation Act (Utah Code Ann. $

40-8-1, et seq.). In its staff memorandum, the Division also requested clarification as to the date

of Holcim's last mining activity at the Mine.

At the hearing, Holcim indicated its willingness to stipulate to the 5-year extension

recommended by the Division instead of the 1O-year extension requested in the RAA, and

Holcim presented sworn testimony and exhibits in support of the RAA, including significant

support for findings of good cause to grant (1) an extension of the suspension period at the Mine
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for an additional 5 years from the date of the hearing; and (2) an exception to the 1 0-year time

limit for hling the RAA set forth in Utah Admin. Code R647-4-117.4 pursuant to the Board's

authority to grant an exception to the Rules under the circumstances set forth in Utah Admin.

Code R641-100-400.

At the hearing, the Board made clear that it is not inclined to deviate from or grant

exceptions to the provisions of the Utah Administrative Code, including, without limitation, Utah

Admin. Code R647-4-117.4, regardless of its prior decisions, unless a petitioner demonstrates

complete compliance with its obligations under its large mining operation permit and meets its

burden of establishing good cause to grant an exception to the Rules. The Board found that

Holcim has so complied and met that burden in this Cause.

The Board, having considered the testimony presented and exhibits received into

evidence at the hearing, being fully advised, and for good cause, hereby makes the following

findings of fact, conclusions of law and order in this Cause.

FINDINGS OF FACT

1. Holcim is a Delaware corporation in good standing, with its principal place of

business in Dundee, Michigan.

2. Holcim is qualified to do business in Utah and is fully and appropriately bonded

with all relevant agencies.

3. The Mine consists of an open pit quany on SITLA land in theS% of Section 16,

Township 1 North, Range 8 West, USM, Tooele County, Utah, containing high-purity limestone

that is leased from SITLA under Lease No. ML-49442-OBA (the'ol,ease").

4. The Lease is in full force and effect and is in good standing with SITLA.

5. Holcim holds a valid Large Mining Operation Permit ("LMO") for the Mine.

a
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6. Holcim is currently in the process of revising the LMO and is regularly

communicating with the Division in that regard.

7. The LMO is fully bonded with the Division.

8. The LMO was determined to be complete, and the surety for its reclamation was

approved by the Division in 2005 and increasedin20l6 from $174,100 to $2,588,900.

9. Holcim's reclamation surety in the amount of $2,588,900 remains in full force and

effect.

10. Holcim has maintained the LMO in good standing since the LMO was approved in

2005.

1 1. The Division has not issued any notices of noncompliance or citations for violations

of applicable laws or regulations for the Mine since the LMO was approved.

12. Neither Holcim nor the Division can identifu the exact date the Mine entered the

suspension period, but Holcim has not mined from the Mine since 2008 due to downtums in the

construction and building markets and other economic considerations.

13. Approximately 3 million tons of limestone have been taken from the Mine, with

approximately 12 million tons of limestons remaining at the Mine.

14. The Mine is part of Holcim's strategic limestone reserve in its manufacture of

cement.

15. Holcim uses the high-purity limestone from the Mine in the manufacture of clinker

cements as a specialty product. The demand for these specialty cements is sporadic. The last use

of the Mine's high-purity limestone for this specialty cement was in 2008.
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16. It is Holcim's opinion that specialty cement using high-purity limestone is still

desired in the market place and that the economic conditions to support these cements that existed

in 2008 will return to the intermountain region within the next 5 years.

I7. Holcim has invested time and resources to maintain the Mine so that Holcim can

resume operations quickly when market conditions justifu.

18. Holcim will suffer signihcant financial harm if the Division were to require Holcim

to commence and complete reclamation of the Mine.

19. SITLA will lose potential royalty income if the Division requires Holcim to

commence and complete reclamation of the Mine.

20. Holcim intends to commence mining the high-purity limestone from the Mine when

market conditions support such operations, a process that will be significantly simplified and

expedited if the suspension period is extended and the Mine remains in its current state.

2I. The present physical condition of the Mine is stable.

22. Holcim has taken reasonable measures to minimize the threat of damage or injury

to public health, safety, or welfare or to the environment. These measures include:

a. The installation and maintenance of MSHA approved safety signage at the
Mine to advise and warn the public that this is a mining operation. New signs were
erected at the Mine as recently as March 25,2019.

b. The placement of rock and dirt berms to exclude vehicles from accessing
the lip of the highwall and the placement of a rock and dirt catch berm at the bottom of
the highwall to catch any falling rock.

c. Holcim conducts inspections of the Mine at a minimum of every calendar
quarter to confirm that site conditions are safe and will identiff and implement
appropriate mitigation and corrective actions to address hazards and protect public safety,
health and welfare.

d. In addition, Holcim has agreed to close the access road to the Mine and
the road access to the top of the highwall by installing rock and dirt berms across those
roads.
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23. Holcim will maintain the signs, berms and road blocks as needed during quarterly

rnspectrons.

24. To Holcim's knowledge there have not been any injuries related to conditions at

the Mine.

25. There is not any standing water at the Mine.

26. The Division typically inspects the Mine annually, the most recent inspection being

on March 22,2019.

21. The Mine is permitted for 57 acres but Holcim has only disturbed 22 aqesto date.

28. Holcim does not store any equipment at the Mine.

29. Holcim does not produce or store any deleterious or hazardous materials at the

Mine.

30. Holcim has provided to the Division all information it requires to evaluate the

status of the Mine and Holcim's compliance with applicable laws and regulations.

31. On December 20,2018, the Division notified Holcim of the need to reclaim the

Mine unless Holcim appealed to the Board for an extension of the suspension period by February

10,2019 (a Sunday).

32. Holcim filed the RAA shortly thereafter, on Monday, February 11,2019, but the

RAA was filed after the expiration of the 1O-year suspension period.

33. Following the presentations of Holcim and the Division, the Board Chairman, Mr.

Gill suggested, after discussion, that if the Board and the parties were agreeable, that the 5-year

extension of suspension period commence as of the date of the hearing. Holcim and the Division

agreed to the Chairman's suggestion.
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34. Holcim agrees to report to the Board on the status of the Mine if operations are

not conducted at the Mine on or before March 27,2024, being 5 years from the date of the

hearing, and may request an additional extension of the suspension period prior to that time.

35. In the event Holcim requests an additional extension of the suspension period,

Holcim shall submit an economic evaluation of the Mine and market for the high-quality

limestone it produces demonstrating the future viability of the Mine and the expected market for

such limestone.

36. SITLA and the Division support an extension of the suspension period for the

Mine. In testimony the Division confirmed and the Board took judicial notice of the receipt of an

email from SITLA consenting to the extension of the suspension.

37. Based on the foregoing and other testimony and exhibits admitted into evidence,

extending the suspension period for the Mine until March 27,2024 is fair, reasonable and

justified.

38. A copy of the RAA was mailed, postage pre-paid, to SITLA.

39. Notice of the filing of the RAA and of the hearing thereon was duly published in

the Salt Lake Tribune and Deseret News on March 3,2019 and in the Tooele Transcript-Bulletin

on March 5,2019.

40. The vote of the Board members present and participating in the hearing on this

Cause was unanimous (5-0) in favor of granting a 5-year extension of the suspension period for

the Mine to March 27,2024.
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CONCI,TISIONS OF LAW

1. The Board has jurisdiction over all matters covered by the RAA and all interested

parties therein and has the power and authority to render the order herein set forth pursuant to Utah

Code Ann. $ 40-8-5 and Utah Admin. Code R647-4-117.4 and R641-100-400.

2. Due and regular notice of the time, place and purpose of the hearing was properly

given to all parties whose legally protected interests are affected by the RAA in the form and

manner as required by law and the rules and regulations of the Board and Division.

3. Holcim has sustained its burden of proof, demonstrated good cause, and satisfied

all legal requirements for the Board to extend the suspension period for the Mine to March 27,

2024.

4. Strict compliance with the requirement of Utah Admin. Code R647-4-117.4 to

appeal to the Board for an extension of the suspension within l0 years is not in the interests of

justice in this Cause.

5. The Board emphasizes that it is not inclined to deviate from or to grant exceptions

to the provisions of the Utah Administrative Code, including, without limitation, Utah Admin.

Code R647-4-117.4, regardless of its prior decisions, unless a petitioner demonstrates complete

compliance with its obligations under its large mining operation permit and establishes good cause

to grant a deviation from the Rules. Holcim has done so in this Cause. The Board also recognizes

the difficulty in determining the date on which a period of suspension begins. The Board therefore

encourages the Division to commence informal rulemaking for Rule modifications to be

promulgated to address that issue.

6. The extension of the period of suspension for the Mine is limited to the facts and

circumstances presented in this Cause, and this Order is to be of no precedential value in future
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Board matters unless the facts and circumstances therein are substantively similar to the facts and

circumstances presented in this Cause.

7. The relief granted hereby is just, reasonable, and in furtherance of the statutory

purposes of the Board.

ORDER

Based on the RAA, the testimony and evidence submitted, and the findings of fact and

conclusions oflaw stated above, the Board hereby orders:

1 . Pursuant to Utah Admin. Code R647 -4-117 .4 and the Board's authority pursuant to

R641- 100-400 to grant an exception to the l0-year time limit provided inR647 -4-II7 .4, the RAA

is hereby approved, provided that the suspension period for the Mine is hereby extended for five

years from the date of the hearing to March 27,2024.

2. Holcim shall report to the Board on the status of the Mine if operations are not

conducted at the Mine on or before March 27,2024, and Holcim may request an additional

extension of the suspension period prior to that time. The request shall be supported with

submission of an economic evaluation of the Mine and market for the high-quality limestone it

produces demonstrating the future viability of the Mine and the expected market for such

limestone. If Holcim does not conduct operations at the mine on or before March 27 ,2024 or

fails to timely request an additional extension of the suspension period and that request is granted

by the Board, Holcim will be required to reclaim the Mine in accordance with Utah Admin. Code

R647-4-1I7.4 andthe reclamation plan under its LMO.

3. Holcim shall continue to conduct inspections of the Mine at a minimum of every

calendar quarter to confirm that site conditions are safe and will identifu and implement
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appropriate mitigation and corrective actions to address hazards and protect public safety, health

and welfare.

4. Holcim shall close the access road to the Mine and the road access to the top of the

highwall by installing rock and din berms across those roads.

5. Holcim shall maintain and repair the signs, berms and road blocks as needed
during quarterly inspections.

6. The Board emphasizes the exceptional nature of this Order pursuant to Utah Admin.

Code R641-100-400. The Board encourages the Division to commence informal rulemaking for

Rule modifications to be promulgated to (1) address the issue of determining when a period of

suspension begins and ends and (2) provide direction to the Board and/or Division regarding mines

that have been suspension for more than ten years.

7. Pursuant to Utah Admin. Code Rules R64l and Utah Code Ann. g 63G-4-204 to

208, the Board has considered and decided this matter as a formal adjudication.

8. This Order is based exclusively on evidence of record in the adjudicative

proceeding or on facts officially noted and constitutes the signed written order stating the Board's

decision and the reasons for the decision, all as required by the Administrative Procedures Act,

Utah Code Ann. $ 63G-4-208 and Utah Administrative Code Rule R64-109.

9. Notice re: Right to Seek Judicial Review by the Utah Supreme Court or to Request

Board Reconsideration: As required by Utah Code Ann. $ 63G-4-20S(e) - (g), the Board hereby

notifies all parties in interest that they have the right to seek judicial review of this final Board

Order in this formal adjudication by filing a timely appeal with the Utah Supreme Court within 30

days after the date that this Order issued. Utah Code Ann. $$ 63G-4-401(3Xa) and 403. As an

altemative to seeking immediate judicial review, and not as a prerequisite to seeking judicial
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review, the Board also hereby notifies parties that they may elect to request that the Board

reconsider this Order, which constitutes a final agency action of the Board. Utah Code Ann.

$ 63G-4-302, entitled, o'Agency Review - Reconsideration," states:

(1)(a) Within 20 days after the date that an order is issued for which
review by the agency or by a superior agency under Section 63G-4-
301 is unavailable, and if the order would otherwise constitute final
agency action, any party may file a written request for
reconsideration with the agency, stating the specific grounds upon
which relief is requested.

(b) Unless otherwise provided by statute, the filing of the request is
not a prerequisite for seeking judicial review of the order.

(2) The request for reconsideration shall be filed with the agency
and one copy shall be sent by mail to each party by the person
making the request.

(3Xa) The agency head, or a person designated for that pufpose,
shall issue a written order granting the request or denying the
request.

(b) Ifthe agency head or the person designated for that purpose does
not issue an order within 20 days after the filing of the request, the
request for reconsideration shall be considered to be denied.

Id. The Board also hereby notifies the parties that Utah Admin. Code Rule R641-110-100,

which is part of a group of Board rules entitled, "Rehearing and Modification of Existing

Orders," states

Any person affected by a final order or decision of the Board may
file a petition for rehearing. Unless otherwise provided, a petition
for rehearing must be filed no later than the 10th day of the month
following the date of signing of the final order or decision for which
the rehearing is sought. A copy of such petition will be served on
each other party to the proceeding no later than the 15th day of the
month.

Id. See Utah Admin. Code Rule R641- 1 10-200 for the required contents of a petition for

Rehearing. If there is any conflict between the deadline in Utah Code Ann. $ 63G-4-302 andthe
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deadline in Utah Admin. Code Rule R641-110-100 for moving to rehear this matter, the Board

hereby rules that the later of the two deadlines shall be available to any party moving to rehear

this matter. If the Board later denies a timely petition for rehearing, the party may still seek

judicial review of the Order by perfecting a timely appeal with the Utah Supreme Court within

30 days thereafter.

10. The Board retains continuing jurisdiction over all the parties and over the subject

matter of this Cause, except to the extent said jurisdiction may be divested by the filing of a timely

appeal to seek judicial review of this Order by the Utah Supreme Court.

I 1. For all purposes, the Chairman's signature on an electronic version or a faxed copy

of this Order shall be deemed the equivalent of a signed original.

DATED this l5th day of May,20l9.

STATE OF UTAH
OIL, GAS AND MINING

By:
J Chairman
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CNRTIF'ICA OF SERVICE

The undersigned hereby certifies that on this 16th day of May,2019, I caused a true and

correct copy of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW AND

ORDER for Docket No. 2019-010, Cause No. M/04510012, to be mailed with postage prepaid,

via e-mail, or first class mail, to the following

A. John Davis, Esq.
Andrew J. LeMieux, Esq.
Holland &HartLLP
2225. Main St., 9te.2200
Salt Lake City, UT 84101
aj davis@hollandhart. com
aj lemieux@hollandhart. com

Attorneys for Holcim (JS) Inc.

Steven F. Alder, Esq.
Emma Whitaker, Esq.
Assistant Attorneys General
Attorneys for the Division of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114
stevealder@agutah. gov
ewhitaker@agutah.gov

Assistant Attorneys General representing the
Division of Oil, Gas and Mining

Utah School and Institutional Trust Lands
Administration
Attn: David Ure
675 East 500 South, Suite 500
Salt Lake City, UT 84102
dure@utah.gov

Petitioner's Address:
Holcim (US) Inc.
Attn: Paul Rogers, Plant Manager
Devil's Slide Plant
6055 E. Croydon Rd.
Morgan, UT 84050

Michael Begley, Esq.
Assistant Attorney General
Attorney for the Board of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114
mbegley@agutah.gov

Assistant Attorney General's Office
representing the Board of Oil, Gas and
Mining

12433955 vl
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