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This Cause came for hearing before the Utah Board of Oil, Gas and Mining (the "Board")

on Wednesday, March 27,2019, at approximately 2:00 p.m., in the Auditorium of the Utah

Department of Natural Resources Building in Salt Lake City, Utah. The following Board

members were present and participated at the hearing: Chairman Ruland J. Gill, Jr., Gordon L.

Moon, Carl F. Kendell, Susan S. Davis, and Richard K. Borden. Board member Chris D. Hansen

recused himself. Board Member Michael R. Brown was unable to attend. The Board was

represented by Michael Begley, Esq., Assistant Attorney General.

Participating and testifying on behalf of Petitioner Holcim (US) Inc. ('oHolcim") were

Paul Rogers - Plant Manager, and Tom Newman - Chief Geologist. Mr. Newman was

recognized by the Board as an expert in industrial minerals geology for purposes of this Cause.

A. John Davis III, Esq., of Holland &Hart LLP, appeared as attorney for Holcim.



Emma Whitaker, Esq., Assistant Attomey General, appeared at the hearing as attorney

for the Division of Oil, Gas and Mining (the "Division"). Testifying at the hearing on behalf of

the Division was Kimberly Mary Coburn - Reclamation Specialist.

The Bureau of Land Management ("BLM") did not appear at the hearing but Ms. Coburn

reported that Todd Marks, a representative of the BLM, expressed to her the BLM's desire that

signage be installed at the Skull Valley Diatom Quany (the "Quarry") to indicate Holcim's

operatorship of the Quarry. Such a sign had previously been installed at the Quany but has since

been vandalized. No other party filed a response to the RAA and no other party appeared or

participated at the hearing.

The Division, with leave from the Board, filed a staff memorandum in this Cause on

March 15,2019, in which the Division indicated that it does not object to Holcim's Request for

Agency Action ("RAA"), provided that (l) Holcim establish good cause for the Board to (a)

grant an extension of the suspension period at the Quarry and (b) deviate, pursuant to the Board's

authority set forth in Utah Admin. Code R64l-100-400, to grant an exception to the Rules, from

the requirement in Utah Admin. Code R647-4-117.4 that an operator appeal to the Board for an

extension of the suspension period within the l0-year suspension period; and (2) the Board

consider granting a 5-year extension of suspension of the Quarry rather than the 1O-year

extension requested in the RAA, consistent with analogous Board decisions and to maintain

consistency with the Mined Land Reclamation Act (Utah Code Ann. $ 40-8-1, et seq.). In its

staff memorandum, the Division also requested clarification as to the date of Holcim's last

mining activity at the Quany.

At the hearing, Holcim indicated its willingness to stipulate to the S-year extension

recommended by the Division instead of the 1O-year extension requested in the RAA, and

2



Holcim presented sworn testimony and exhibits in support of the RAA, including significant

support for findings ofgood cause to grant (1) an extension ofthe suspension period at the

Quany for an additional 5 years from the date of the hearing; and (2) an exception to the lO-year

time limit for filing the RAA set forth in Utah Admin. Code R647-4-117.4 pursuant to the

Board's authority to grant an exception to the Rules under the circumstances set forth in Utah

Admin. Code R64 I -1 00-400.

At the hearing, the Board made clear that it is not inclined to deviate from or grant

exceptions to the provisions of the Utah Administrative Code, including, without limitation, Utah

Admin. Code R647-4-117.4, regardless of its prior decisions, unless a petitioner demonstrates

complete compliance with its obligations under its large mine operations permit and meets its

burden of establishing good cause to grant an exception to the Rules. The Board found that

Holcim has so complied and met that burden in this Cause.

The Board, having considered the testimony presented and exhibits received into

evidence at the hearing, being fully advised, and for good cause, hereby makes the following

findings of fact, conclusions of law and order in this Cause.

FINDINGS OF FACT

1. Holcim is a Delaware corporation in good standing, with its principal place of

business in Dundee, Michigan.

2. Holcim is qualified to do business in Utah and is fully and appropriately bonded

with all relevant agencies.

3. The Quarry consists of an open pit quarry on valid unpatented placer mining

claims owned by Holcim in Section 7, Township 6 South, Range 7 West, USM, Tooele County,

Utah, containing rare diatomaceous earth (diatoms) ("DE").
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4. Holcim has an approved plan of operations in place with the BLM for the Quany.

5. Holcim holds a valid Large Mining Operation Permit ("LMO") for the Quarry.

6. The LMO is fully bonded with the Division.

7. The LMO was determined to be complete, and the surety for reclamation was

initially approved by the Division in 2005.

8. Holcim's reclamation surety bond in the amount of $170,900 was confirmed in

January, 2019 and remains in full force and effect.

9. Holcim has maintained the LMO in good standing since the LMO was approved

in 2005.

10. The Division has not issued any notices of noncompliance or citations for violations

of applicable laws or regulations for the Quarry since the LMO was approved.

11. Neither Holcim nor the Division can identify the exact date the Quarry entered the

suspension period, but Holcim has not mined from the Quany since 2007 due to downturns in

the construction and building markets. During the last decade many concrete producers tumed to

fly ash from coal fired power plants as a less expensive substitute for DE.

12. Approximately 10,000 tons of DE have been taken from the Quarry, with

approximately 250,000 to 300,000 tons of DE resource remaining at the Quany.

13. The DE from the Quarry is used as an additive in the final stages of the manufacture

of certain cement products or as a high-performance specialty product.

14. DE is relatively rare and the demand for DE is sporadic. However, the market

appears to be starting to demand more of these specialty types of materials.

15. It is Holcim's opinion that DE is still desired in the market place. With the closing

of some coal fired power plants and the conversion of others to natural gas, the availability of fly
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ash has decreased. That and other economic conditions support the use of DE by Holcim's

customers in the intermountain region. Holcim will be conducting tests of its DE products in the

next 5 years to see if there is a market with its customers.

16. Holcim has invested significant time and resources to maintain the Quarry so that

Holcim can resume operations quickly when market conditions justify.

17 . Holcim will suffer significant financial harm if the Division were to require it to

commence and complete reclamation of the Quarry.

18. Holcim intends to commence mining DE from the Quany when market conditions

support such operations, a process that will be significantly simplified and expedited if the

suspension period is extended and the Quarry remains in its current state.

19. The present physical condition of the Quany is stable. Holcim has conducted

temporary reclamation at the Quarry, including recontouring of the site to alleviate any highwall.

20. Holcim has taken and will continue to take reasonable measures to minimize the

threat of damage or injury to public health, safety, or welfare or to the environment.

21. Holcim has installed and maintains MSHA approved safety signage at the Quarry

to warn and protect the public. New signs were erected at the Quarry as recently as March 25,

2019. In addition, Holcim has blocked ingress and egress roads with rock and dirt barrier berms.

22. Holcim conducts inspections at the Quany at a minimum of every calendar quarter

to confirm that site conditions are safe and will identify and implement appropriate mitigation and

corrective actions to address hazards and protect public safety, health and welfare. Holcim will

maintain and repair the signs, berms and road blocks as needing during quarterly inspections.

23. The Division typically inspects the Quarry bi-annually, the most recent inspection

being on March 22,2019.
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24. The Quany is permitted for over 45 acres but Holcim has only disturbed 10 acres

to date.

25. Holcim does not store any equipment at the Quarry.

26. Holcim does not produce or store any deleterious or hazardous materials at the

Quany.

27. Holcim has provided to the Division all information it requires to evaluate the

status of the Quany and Holcim's compliance with applicable laws and regulations.

28. On December20,2018,the Division notified Holcim of the need to reclaim the

Quany and suggested that Holcim appeal to the Board for an extension of the suspension period.

29. Holcim filed the RAA shortly thereafter, on February 11,2019, but the RAA was

filed after the expiration of the lO-year suspension period.

30. Following the presentations of Holcim and the Division, the Board Chairman, Mr.

Gill suggested, after discussion, that if the Board and the parties were agreeable, that the 5-year

extension of suspension period commence as of the date of the hearing. Holcim and the Division

agreed to the Chairman's suggestion.

31. Holcim agrees to report to the Board on the status of the Quarry if operations are

not conducted at the Quarry on or before March 27,2024, being 5 years from the date of the

hearing, and may request an additional extension of the suspension period prior to that time.

32. In the event Holcim requests an additional extension of the suspension period,

Holcim shall submit an economic evaluation of the Quany and market for the diatomaceous

earth ("DE") it produces demonstrating the future viability of the Mine and the expected market

for such product.
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33. The Division supports the 5-year extension of the suspension period for the

Quarry.

34. Based on the foregoing and other testimony and exhibits admitted into evidence,

extending the suspension period for the Quarry until March 27,2024 is fair, reasonable and

justified.

35. A copy of the RAA was mailed, postage pre-paid, to the BLM. The BLM did not

appear at the hearing or object to the RAA. The Division received an email dated March26,

2019 from Todd Marks at the BLM noting that its position was that the Quany should stay

authorized and that BLM regulations do not require Holcim to mine the Quarry or reclaim it at

this time. This email was not introduced as an exhibit at the hearing but is in the Division's file

for the Quany and was referenced by the Division's witness, Kim Coburn, in her testimony.

36. Notice of the filing of the RAA and of the hearing thereon was duly published in

the Salt Lake Tribune and Deseret News on March 3,2019 and in the Tooele Transcript-Bulletin

on March 5,2019.

37. The vote of the Board members present and participating in the hearing on this

Cause was unanimous (5-0) in favor of granting a 5-year extension of the suspension period for

the Mine to March 27,2024.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over all matters covered by the RAA and all interested

parties therein and has the power and authority to render the order herein set forth pursuant to Utah

Code Ann. $ 40-8-5 and Utah Admin. Code R647-4-117.4 and R641-100-400.
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2. Due and regular notice of the time, place and purpose of the hearing was properly

given to all parties whose legally protected interests are affected by the RAA in the form and

manner as required by law and the rules and regulations of the Board and Division.

3. Holcim has sustained its burden of proof, demonstrated good cause, and satisfied

all legal requirements for the Board to extend the suspension period for the Quarry toMarch2T,

2024.

4. Strict compliance with the requirement of Utah Admin. Code R647-4-117.4 to

appeal to the Board for an extension of the suspension within 10 years is not in the interests of

justice in this Cause.

5. The Board emphasizes that it is not inclined to deviate from and to grant exceptions

to the provisions of the Utah Administrative Code, including, without limitation, Utah Admin.

Code R647-4-117.4, regardless of precedent, unless a petitioner demonstrates complete

compliance with its obligations under its large mine operation permit and establishes good cause

to grant a deviation from the Rules. Holcim has done so in this Cause. The Board also recognizes

the difficulty in determining the date on which a period of suspension begins. The Board therefore

encourages the Division to commence informal rulemaking for Rule modifications to be

promulgated to address that issue.

6. The extension of the period of suspension for the Quany is limited to the facts and

circumstances presented in this Cause, and this Order is to be of no precedential value in future

Board matters unless the facts and circumstances therein are substantively similar to the facts and

circumstances presented in this Cause.

7. The relief granted hereby is just, reasonable, and in furtherance of the statutory

purposes of the Board.
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ORDER

Based on the RAA, the testimony and evidence submitted, and the findings of fact and

conclusions of law stated above, the Board hereby orders:

1 . Pursuant to Utah Admin. Code R647 -4-II7 .4 and the Board's authority pursuant to

R641-100-400 to grant an exception to the lO-year time limit provided inR647-4-117. ,the RAA

is hereby approved, provided that the suspension period for the Quany is hereby extended for five

years from the date of the hearing, to March 27,2024.

2. Holcim shall report to the Board on the status of the Quarry if operations are not

conducted at the Quany on or before March 27, 2024, and Holcim may request an additional

extension of the suspension period prior to that time. The request shall be supported with

submission of an economic evaluation of the Quarry and market for the diatomaceous earth it

produces demonstrating the future viability of the Quarry and the expected market for such

product. Holcim does not conduct operations at the Quarry on or before March 27,2024 or fails

to timely request an additional extension of the suspension period and that request is granted by

the Board, Holcim will be required to reclaim the Quarry in accordance with Utah Admin. Code

R647-4-117.4 and the reclamation plan under its LMO.

3. Holcim shall continue to conduct inspections at the Quarry at a minimum of every

calendar quarter to confirm that site conditions are safe and will identify and implement

appropriate mitigation and corrective actions to address hazards and protect public safety, health

and welfare. Holcim will maintain and repair the signs, berms and road blocks as needing during

quarterly inspections.

4. The Board emphasizes the exceptional nature of this Order pursuant to Utah Admin.

Code R641-100-400. The Board encourages the Division to commence informal rulemaking for
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Rule modifications to be promulgated to (1) address the issue of determining when a period of

suspension begins and ends and(2) provide direction to the Board andlor Division regarding mines

that have been in suspension for more than ten years.

5. Pursuant to Utah Admin. Code Rules R641 and Utah Code Ann. $ 63G-4-204 to

208, the Board has considered and decided this matter as a formal adjudication.

6. This Order is based exclusively on evidence of record in the adjudicative

proceeding or on facts officially noted and constitutes the signed written order stating the Board's

decision and the reasons for the decision, all as required by the Administrative Procedures Act,

Utah Code Ann. $ 63G-4-208 and Utah Administrative Code Rule R64-109.

7 . Notice re: Right to Seek Judicial Review by the Utah Supreme Court or to Request

Board Reconsideration: As required by Utah Code Ann. $ 63G-4-208(e) - (g), the Board hereby

notifies all parties in interest that they have the right to seek judicial review of this final Board

Order in this formal adjudication by filing a timely appeal with the Utah Supreme Court within 30

days after the date that this Order issued. Utah Code Ann. $$ 63G-4-401(3Xa) and 403. As an

alternative to seeking immediate judicial review, and not as a prerequisite to seeking judicial

review, the Board also hereby notifies parties that they may elect to request that the Board

reconsider this Order, which constitutes a final agency action of the Board. Utah Code Ann.

$ 63G-4-302, entitled, "Agency Review - Reconsideration," states:

(lXa) Within 20 days after the date that an order is issued for which
review by the agency or by a superior agency under Section 63G-4-
301 is unavailable, and if the order would otherwise constitute final
agency action, any party may file a written request for
reconsideration with the agency, stating the specific grounds upon
which relief is requested.

(b) Unless otherwise provided by statute, the filing of the request is
not a prerequisite for seeking judicial review of the order.
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(2) The request for reconsideration shall be filed with the agency
and one copy shall be sent by mail to each party by the person
making the request.

(3Xa) The agency head, or a person designated for that pu{pose,
shall issue a written order granting the request or denying the
request.

(b) Ifthe agency head or the person designated for that purpose does
not issue an order within 20 days after the f,rling of the request, the
request for reconsideration shall be considered to be denied.

Id. The Board also hereby notifies the parties that Utah Admin. Code Rule R641-110-100,

which is part of a group of Board rules entitled, "Rehearing and Modification of Existing

Orders," states:

Any person affected by a final order or decision of the Board may
file a petition for rehearing. Unless otherwise provided, a petition
for rehearing must be filed no later than the 10th day of the month
following the date of signing of the final order or decision for which
the rehearing is sought. A copy of such petition will be served on
each other party to the proceeding no later than the 15th day of the
month.

Id. See Utah Admin. Code Rule R641 - 1 1 0-200 for the required contents of a petition for

Rehearing. If there is any conflict between the deadline in Utah Code Ann. $ 63G-4-302 andthe

deadline in Utah Admin. Code Rule R641-110-100 for moving to rehear this matter, the Board

hereby rules that the later of the two deadlines shall be available to any party moving to rehear

this matter. If the Board later denies a timely petition for rehearing, the party may still seek

judicial review of the Order by perfecting a timely appeal with the Utah Supreme Court within

30 days thereafter.
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8. The Board retains continuing jurisdiction over all the parties and over the subject

matter of this Cause, except to the extent said jurisdiction may be divested by the filing of a timely

appeal to seek judicial review of this Order by the Utah Supreme Court.

9. For all pu{poses, the Chairman's signature on an electronic version or a faxed copy

of this Order shall be deemed the equivalent of a signed original.

DATED this l5th day of May,2019.

STATE OF UTAH
OIL, GAS AND MINING

By:
J Chairman
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 16th day of May,2019, I caused a true and

correct copy of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW AND

ORDER for Docket No. 2019-011, Cause No. M/04510060, to be mailed with postage prepaid,

via e-mail, or first class mail, to the following:

A. John Davis, Esq.
Andrew J. LeMieux, Esq.
Holland &HartLLP
222 S. Main St., Ste. 2200
Salt Lake City, UT 84101
aj davi s @hollandhart. com
aj lemieux@hollandhart. com

Attorneys for Holcim (JS) Inc.

Steven F. Alder, Esq.
Emma Whitaker, Esq.
Assistant Attorneys General
Attorneys for the Division of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114
stevealder@agutah. gov
ewhitaker@agutah.gov

Assistant Attorneys General representing the
Division of Oil, Gas and Mining

United States Department of the Interior
Bureau of Land Management
Utah State Office
Attn: Ed Roberson
440 W.200 S., Ste. 500
Salt Lake City, UT 84101-1434
eroberso@blm.gov

Petitioner's Address:
Holcim (US) Inc.
Attn: Paul Rogers, Plant Manager
Devil's Slide Plant
6055 E. Croydon Rd.
Morgan, UT 84050

Michael Begley, Esq.
Assistant Attorney General
Attorney for the Board of Oil, Gas and
Mining
1594 North West Temple, Suite 300
Salt Lake City, UT 84114
mbegley@agutah.gov

Assistant Attorney General's Office
representing the Board of Oil, Gas and
Mining
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