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This Cause came for a hearing before the Utah Board of Oil, Gas and Mining (ooBoard") on

Wednesday April24,20l9 at approximately 5:30 p.m., in the auditorium of the Utah Department

of Natural Resources Building in Salt Lake City, Utah, on the Utah Division of Oil, Gas, and

Mining's ("Division") Notice of Agency Action filed on March 11,2019, ("Notice") to forfeit

the reclamation surety in place at the Elite Rock-West mine, permit no. Si049l050, located in the

northwest % of the northwest % of section 12, Township 11 South, Range 2 West, Salt Lake

Meridian (the "Mine").

The following Board members were present and participated in the hearing: Ruland J. Gill

Jr., Chairman, Richard K. Borden, Carl F. Kendell, Susan S. Davis, and Chris D. Hansen.

Gordon L. Moon and Michael R. Brown were unable to attend.
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Testifying on behalf of the Division was April Abate, Environmental Scientist III. Ms.

Abate was represented by Thomas E. Kessinger, Assistant Attorney General for the Division of

Oil, Gas and Mining.

The Board did not receive any formal or informal response to the Division's Notice. No

comments, for or against, were received by the Board.

The Board, having considered the testimony presented, and exhibits received into evidence

at the hearing, being fully advised, and for good cause, hereby makes the following, findings of

fact, conclusions of law, and order in this Cause.

Findings of Fact

1,. Wasatch Mountain Excavating Inc. ("Wasatch Mountain") is the current operator of the

Mine.

2. Wasatch Mountain is a corporation organized under the laws of Utah and is listed as has

having an active status.

3. Brett Bryson is the President of Wasatch Mountain.

4. Elite Rock Company, LLC ("Elite Rock") was the former operator of record for the Mine.

5. The Notice of Intention ('NOI") filed by Elite Rock required the operator to:

i. Prepare a seedbed to a depth of six inches by pocking, ripping, discing, or harrowing;
ii. reseed disturbed areas with adaptable species; and
iii. plant the seed with a rangeland or farm drill, or broadcast the seed.

6. Wasatch Mountain filed a Transfer of Notice of Intention Small Mining Operations

("Operator Transfer") on March 14,2006, to transfer the NOI and operations of the Mine Site

from Elite Rock to Wasatch Mountain.

7. The Division approved the Operator Transfer on March 21,2006.

8. On March 9,2006, Wasatch Mountain entered into a Reclamation Contract with the

Division for the Mine Site.

9. The Reclamation Contract required Wasatch Mountain to revegetate the surfaceto 70%o of

its pre-mining state.

10. Revegetation is not complete at the Mine; only approximately 5Yo of the ground has been

revegetated.
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11. On October 9,2018 the Division issued Wasatch Mountain a directive requiring Wasatch

Mountain to complete revegetation at the Mine Site (the "2018 Directive").

12. The2018 Directive required Wasatch Mountain to perform the required seeding no later

November 30, 2018 and to contact the Division one week prior to revegetating.

13. Wasatch Mountain Received the 2018 Directive on October 16,2018.

1,4. Wasatch Mountain contactcd thc Division stating thcy would pcrform thc sccding on April

17,2019, but as oftoday, have not conducted the seeding.

15. The Utah Office of the State Treasurer currently holds four thousand, three hundred and

thirty-nine dollars and ninety-five cents ($4,339.95) in escrow atZions Bank N.A., acct. no.

8912033 entitled "OGM-Wasatch Mountain Excavating Inc." (the "Surety") as reclamation

surety for the Mine.

Conclusions of Law

16. The Utah Mined Land Reclamation Act (the "Act") gives the Board and Division

'Jurisdiction and authority over all persons and property, both public and private, necessary to

enforce this chapter." Utah Code $ a0-8-5(1)(a).

17. The Act also gives the Board the powers and the duties to hold hearings, issue orders based

on those hearings, and "do all other things and take such other actions within the purposes of this

act as may be necessary to enforce its provisions." Id. $$ 40-8-6(2), (4).

18. This proceeding was conducted formally according to the provisions of the Board's

administrative rules found in Utah Admin. Code Rule 64I and sections 63G-4-204 through 63G-

4-209 of the Utah Code.

19. This proceeding affects the property and legal interests of the operator, Wasatch Mountain,

and the mineral and surface owner, Robert Aurora Sky, LLC (o'Aurora"). Each is a oorespondent"

as defined under Utah Administrative Code Rule 641-100-200.

20. Notice of the hearing was given to all appropriate parties.

2"1.. Under Utah Admin. Code Rules 641-104-131 .600 and 641- 10 4-151 , a party who fails to file

a response within 20 days of mailing of this Notice, or attend or participate in the hearing may be

held in default.
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22. Wasatch Mountain did not file a response, nor did they appear at the hearing, therefore they

are in default.

23. Where an operator fails or refuses to conduct reclamation as required by the Notice of

Intention, and fails or refuses to comply with R647-3-109 (Reclamation Practices), the Board

may'.

(1) order forfeiture of the surety covering the NOI, and
(2) order the Division to conduct the required reclamation.

SeeUtah Code $ 40-8-14(6), see also Utah Admin. Code R647-3-112.

24. UtahAdmin. Code R647-3-109 requires that the Mine Site be restored to "70 percent of the

fpre-mining] vegetative ground cover."

25. Paragraph12 of the Reclamation Contract states that, after notice and opportunity for a

hearing, the Board may order forfeiture of the surety provided for the Mine Site, where the

operator fails to perform the required reclamation.

26. Under Paragraph l3 of the Reclamation Contract, and Utah Admin. Code R647-3-112,

Wasatch Mountain is liable for all reclamation costs the Division undertakes above the amount

of the forfeited surety.

27. Wasatch Mountain failed to perform the required reclamation which allows the Board to

order the Surety forfeited.
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Order

Based upon the Notice, testimony and evidence submitted, and the findings and fact and

conclusions of law stated above, the Board hereby Orders the following:

1. The Division's requested relief is GRANTED.

2. The $4,339.95 held as the Surety shall be released to the Division for the reclamation of

the Mine under Utah Code $ 40-8-14-6(a)-(b) and Utah Administrative Code Rule

647-3-1r2.

3. The Division is authorizedto reclaim the Mine using the forfeited funds under Utah

Code $ 40-8-12.5 and Utah Administrative Code R647-3-lI2;if any unused residual

remains after reclamation is complete, that amount must be returned by the Division to

Wasatch Mountain.

4. The Division is authorizedto take any and all additional actions, including filing a civil

court action against Wasatch Mountain, as necessary to recover site reclamation costs to

the extent the amounts forfeited are insufficient to complete the work.

5. The Board shall retain jurisdiction over this Cause to the extent necessary to ensure the

Mine is reclaimed to the fullest extent of the law and the Division has recovered the

costs for the requisite expenditures.

6. This Order shall be effective as of the date it is signed by the Board Chairman.

7. Pursuant to Utah Admin. Code Rules R641 and Utah Code Ann. $ 63G-4-204 to 208, the

Board has considered and decided this matter as a formal adjudication.

8. This Order is based exclusively on evidence of record in the adjudicative proceeding or

on facts officially noted, and constitutes the signed written order stating the Board's

decision and the reasons for the decision, all as required by the Administrative

Procedures Act, Utah Code Ann. $ 63G-4-208 and Utah Admin. Code Rule R64l-109.

9. Notice re: Right to Seek Judicial Review by the Utah Supreme Court or to Request

Board Reconsideration: As required by Utah Code Ann. $ 63c-4-208(e-g), the Board

hereby notifies all parties in interest that they have the right to seek judicial review of

this formal Board Order in this formal adjudication by filing a timely appeal with the

Utah Supreme Court within 30 days after the date that this Order issued. Utah Code Ann.
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$$63G-4-401(3)(a) and 403. As an alternative to seeking immediate judicial review, and

not as a prerequisite to seeking judicial review, the Board also hereby notifies parties

that they may elect to request that the Board reconsider this Order, which constitutes a

final agency action of the Board. Utah Code Arur. $ 63G-4-302, entitled, "Agency

Review - Reconsideration," states:

(lXa) Within 20 days after the date that an order is issued for which
review by the agency or by a superior agency under Section 63G-4-

301 is unavailable, and if the order would otherwise constitute final
agency action, any party may file a written request for
reconsideration with the agency, stating the specific grounds upon

which relief is requested.

(b) Unless otherwise provided by statute, the filing of the request is

not a prerequisite for seeking judicial review of the order.

(2) The request for reconsideration shall be filed with the agency

and one copy shall be sent by mail to each party by the person

making the request.

(3)(a) Ifthe agency head, or a person designated for that purpose

does not issue an within 20 days after the filing of the request, the

request for reconsideration shall be considered denied.

Id.

The Board also hereby notifies the parties that Utah Admin. Code R641-110-

100, which is part of a group of Board rules entitled, "Rehearing and Modification
of Existing Orders," states:

Any person affected by a final order or decision of the Board may

file a petition for rehearing. Unless otherwise provided, a petition

for rehearing must be filed no later than the 10th day of the month
following the date of signing of the final order or decision for which
the rehearing is sought. A copy of such petition will be served on

each other party to the proceeding no later than the 15th day of the

month.

Id. See Utah Admin. Code R641-110-200 (detailing requirements for contents of a petition for

rehearing).
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If there is any conflict between the deadline in Utah Code $ 63G-4-302 and the deadline

in Utah Admin. Code R641-110-100 for moving to rehear this matter, the Board hereby rules

that the later of the two deadlines shall be available to any party moving to rehear this matter. If
the Board later denies a timely petition for rehearing, the party may still seek judicial review of

the Order by perfecting a timely appeal with the Utah Supreme Court within 30 days thereafter.

The Board retains continuing jurisdiction over all the parties and over the subject matter

of this cause, except to the extent said jurisdiction may be divested by the filing of a timely

appeal to seek judicial review of this order by the Utah Supreme Court.

For all purposes, the Chairman's signature on a faxed copy of this Order shall be deemed

the equivalent of a signed original.

STATE OF'UTAH

BOARD OF OIL' GAS, AND MINING

By:

Ruland J. Gill, Jr., Chairman
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Respectfully submitted on the l3th day of May, 2019.

Ureg Orncn oF THEATToRNEy GnNeRel

Thomas E. Kessinger
Steven F. Alder
Assistant Attorneys General
Tel: (801) 538-7269
Email: stevealder@agutah.gov

tkessinger@agutah. gov

Attorneys for the Division of Oil, Gas and Mining
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Addresses Required by Rule:

Utah Board of Oil, Gas and Mining:
Ruland J Gill, Jr.
Chairman of the Board
Board of Oil, Gas and Mining
1594 West North Temple, Suite 3710
Salt Lake City, Utah 84114-5610
(801) 538-7200

Utah Division of Oil, Gas and Mining:
John R. Baza
Division Director
Division of Oil, Gas and Mining
1594 West North Temple, Suite 3710
Salt Lake City, Utah 84114-5610
(801) s38-7200
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Certificate of Service

I certify that I caused to be served the above [Proposed] Findings of Fact, Conclusions of

Law and Order, in Docket No. 2019-012, Cause No. 5/049/0050 to the following parties on the

f&^rofMay, 2019:

By email: By Maii.
Mike Begley Wasatch Mountain Excavating,LLc
Counsel for the Utah Board of Oil, Gas and Mining Attn: Brett Bryson
1594 West North Temple, Suite 3710 1257 West 75 North
Salt Lake city, utah 84114-5610 centerville, uT 84014
mbegley@agutah.gov

Robert Aurora Sky, LLC
Attn: Matt Shadle
196 East 106000 South
Sandy, UT 84070

Zions BankN.A.
One South Main Street
Salt Lake City, Utah 84133

Utah Division of Oil, Gas and Mining:
John R. Baza
Division Director
Division of Oil, Gas and Mining
1594 West North Temple, Suite 3710
Salt Lake City, Utah 84114-5610
johhbaza@utah.gov
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