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• SPACE: Utah Code Ann.§ 40-6-6 (1), (6), (7)
– Establishes correlative rights in a pool

• ELECT: Utah Code Ann.§ 40-6-2 (4), (11)
– Provide notice of intent to develop and an opportunity to 

participate

• POOL: Utah Code Ann.§ 40-6-6.5 (2)
– Compel joinder in production of resources, subject to risk 

penalty

• DRILL: Utah Code Ann.§ 40-6-6.5 (4)
– Prevent waste by developing otherwise stranded 

resources

The Pooling Process



The Furlong Problem

• SPACE, DRILL, ELECT, POOL

• J.P. Furlong Co. v. Board of Oil, Gas and Mining, 2018 UT 22
– Vertical well, drilled on a 16-well-per-section-density drilling unit. (ugh.)

– Offer to lease or participate sent to mineral owner two months after well 
was completed as a producer

– Offer was conditioned upon execution of Joint Operating Agreement sent 
with the election letter and Authorization For Expenditure

• Utah Code Ann. § 40-6-2 (11) (in effect when well completed)
• "Nonconsenting owner" means an owner who after written notice does 

not consent in advance to the drilling and operation of a well or agree 
to bear his proportionate share of the costs (emphasis added).

• Non-operator tendered AFE costs prior to hearing, but after 
RAA was filed



The Furlong Problem (cont’d)

• J.P. Furlong Co. v. Board of Oil, Gas and Mining, 2018 UT 22, 
cont’d.

– Operator sought non-consent penalty for failing to sign JOA
• Board ruled that offers can’t be “conditioned upon” accepting a JOA

– Non-operator wanted the JOA amended
• Denied by Board and Court

• Consolation Prize:

– “This is not to suggest that the Board’s order was perfect or 
even laudable.” Id. at Footnote 8.

• The good stuff’s always in the footnotes.



Statutory Changes

• 2015
– Multiple wells per pool at drilling unit formation

• Removes any effective restriction on pool size

• 2017
– Took out notice “in advance” of drilling requirement

– Punted to the Utah Board of Oil, Gas and Mining to figure out timing and what “consent” 
means

– Retroactive spacing is now codified (was a court precedent) – if no one objects 

– Retroactive pooling is now codified – if no one objects

• If you had notice, you’re on the hook

• 2018
– Retroactive pooling is allowed over an objection if “inequitable conduct” is found.

– Non-consent status is applied to all subsequent wells in a drilling unit unless Board action 
taken by the non-consenting owner



• R649-1-1 :“Notice of Opportunity to 
Participate”

• Change statory citation format for 
consistency
– Utah Code Ann. § 40-6-6.5(4)(d)(i)(D) 
– Utah Code Ann. § 40-6-6.5(12)

R649-1-1



• While not entirely clear from the Division’s memo, we believe the 
language below reflects the intent of the proposal. We propose a 
change to the title and a technical change to a statutory citation.

• R649-2-8a.  Consenting to Participate in a Well – including new provisions 
providing an opportunity for an owner or operator to request a hearing on the 
terms of the proposed JOA and/or actual costs incurred.

1.  Except as provided in Subsection (2.1) below, an owner shall be 
determined by the board to be a “Nonconsenting owner” as defined in Utah Code 
Ann. § 40-6-2(11) and subject the owner to the risk compensation award under, 
and other provisions of, Utah Code Ann. § 40-6-6.5 as may be determined by the 
board Board if, within 30 days from the date the Notice of Opportunity to 
Participate is received, the owner has failed to:

1.1.  Execute and deliver to the operator an executed AFE for the well; 
and

1.2.  Attempt, in good faith, to reach an agreement with the operator for a 
JOA to govern the drilling and operation of the well.

R649-2-8a (1)



• Numbering is simplified

• Section 2.1 is superfluous given the operation of Section 1 

• Payment prior to a final order from the Board defining the 
terms governing the operation of the pool is premature.
– The Division’s proposal to “split the baby” by requiring dry hole costs 

up front would complicate matters further.

– Especially given that in some cases, the well is already completed

R649-2-8a (2)



2.  An owner shall be deemed a “Consenting owner” as defined in Utah Code §40-6-2(4) and shall be 
liable to pay its proportionate share of the costs of drilling and operation of the well, if, within 30 days 
from the date the Notice of Opportunity to Participate is received or such later date as provided for by 
the Notice of Opportunity to Participate, or by written agreement, an owner has delivered to the 
operator:

2.0.1.  An executed AFE, and 

2.0.2 either:

2.0.2.1 A signed JOA as proposed or as otherwise accepted in writing, or 

2.0.2.2

2.0.2.  Payment of its proportionate share of the AFE’d cost, and 

2.0.3.  Written objections, addressing the specific provisions of the operator’s 
proposed JOA to which the owner in good faith objects, the reasoning for each objection, and 
modifications/alternative provisions the owner proposes in lieu thereof, and thereafter continued in 
good faith to attempt to negotiate a JOA to govern the drilling and operation of the well with the 
operator the owner shall be deemed a “Consenting owner” as defined in Utah Code §40-6-2(4).

• 2.1  Failure of an owner to comply with the requirements of Subsection (2) shall result in 
the determination by the board that the owner is a “Nonconsenting owner” as defined in Utah 
Code §40-6-2(11) and subject the owner to the risk compensation award under, and other 
provisions of, Utah Code §40-6-6.5 as may be determined by the board. and, in such an event, any 
AFE’d amount paid by the owner shall be refunded to the owner.  

R649-2-8a (2) (cont’d)



• The wording of UPA’s proposed regulation makes it 
possible for the operator to get a “default judgment” of non-
consent status – without even seeking a compulsory 
pooling order. The following proposed changes would 
remedy that.

• As an alternative to our prior proposal that the Division 
deemed “not reasonable … at this point in time”

3.  An owner who complies with the requirements of Subsection (2.1) or an operator who in good faith 
rejects said owner’s proposed modifications/alternate provisions to the JOA may request that the board 
determine the terms of the JOA in accordance with the provisions of Utah Code § 40-6-6.5(2) as 
follows:

3.1.  If the operator has filed a Request for Agency Action for compulsory pooling of 
owners in the well and associated drilling unit has been filed, either the owner or the operator may 
move the board to determine the reasonableness of the costs charged and/or the terms of the JOA 
between the owner and operator as part of that proceeding, and

R649-2-8a (3)



3.2.  If no Request for Agency Action has been filed for compulsory pooling of owners in 
the well and associated drilling unit, then either the owner or the operator may file a Request for 
Agency Action within 60 days of the receipt by the operator of the owner’s written objections, the 
hearing upon which shall be limited to addressing the terms of the JOA in dispute pursuant to the 
owner’s written objections.

3.3.  If neither 3.1 or 3.2 (a) or (b) timely occurs, then the actual costs incurred will be 
deemed by the board as just and reasonable, such actual costs being the reasonable expenses of drilling 
and completing the proposed well under prevailing market rates and not as charged to the joint account 
by third party affiliates of any owner or operator and the terms of the JOA as proposed by the operator 
in the Notice of Opportunity to Participate will be deemed by the board to govern as between the 
operator and the owner in any subsequent hearing before the board.

3.4.  If a hearing is held before the board, the owner and operator must execute the JOA as 
approved by the Board and/or, if the board determines the owner’s objections to the costs charged are 
justified, or if any costs charged to the joint account are paid to any third party affiliate of the owner or 
operator and are more than the prevailing market rate, the operator shall refund to the owner the 
amounts over and above those found to be reasonable charges.

R649-2-8a (3) (cont’d)



• This is the “escrow” requirement.

• As noted by the Division, the rule is unnecessary unless the 
Board adopts a requirement for pre-payment of the AFE. 

• This is an especially risky proposition for non-operators 
given the precarious financial situations of some operators 
currently. 

• Affidavit of John D. DeWitt, Jr. (on file in this matter)
– “…incurs…” at Para. 6.

– “Furthermore, it is not uncommon that, given the cost expenditure 
outline above, EPE, as well as other Uinta Basin operators, cash call 
non-operators for their proportionate share of said costs as provided 
for under Joint Operating Agreements.” at Para. 7

R649-2-8a (4)



• Still believe this is a better structure, but that’s secondary

• Start with the statutory language that a “consenting owner” 
under Utah law has one duty: consent and agree to drill a 
well. 

– An owner is not required to execute a JOA in order to 
consent to a well.

– Legislature would have said so, not give the Board the 
authority to impose one

R649-2-9



• The content of the JOA is a make-or-break 
decision for a non-operator. 

– Can make a good well into a bad one with 
“wrong” terms 

• “Article XVI” in the 1989 version of Form 610

• Bespoke provisions in the 2015 Form 610 (which 
still says 1989 on the cover). See Cause No. 2018-
017, Exhibit F.

R649-2-9 (cont’d)



• Undisclosed affiliate relationships facilitate 
the operation of “wrong” provisions. 
– The costs of the well should be born by all 

parties equally.
– If predictable rates of return are made from 

disposing of salt water or by gathering gas, 
these companies are oilfield service 
companies masquerading as operators.

– They are not utilities, whose regulated 
monopoly status entitles them to ROR

R649-2-9 (cont’d)



• There is only one edge on the sword. 

– There “may be an incentive” to skimp on locating owners 

– If the owners can’t be located, how is a minimum risk 
penalty an incentive to hold out? 

– Presumably, if they are truly unlocatable, they have no 
idea that they have the opportunity to lease or participate

– Following clause should be added

2. If the Board determines that an Owner is a Nonconsenting 
owner under Subsection 1, then the Board shall not impose a 
nonconsent penalty greater than the minimum allowed under Utah 
Code Ann. § 40-6-6.5 (4)(d)(i)(D).

R649-2-9a



• A reporting requirement is needed to ensure that the 
penalty amount is being accounted for in a proper fashion.

• ONLY geological and technical evidence is properly 
considered in assessing a risk penalty. 

R649-2-9b.  Imposition of Statutory Risk Compensation Award.

1. In determining the level of any risk compensation award imposed within the 
range of 150% to 400% specified in Utah Code § 40-6-6.5(4)(d)(i)(D), the board may consider, among 
other factors, the geologic and engineering uncertainties and difficulties in drilling the well, and the 
availability of information from prior drilling and development in the area, and the costs of the well, 
and the risk compensation award in the JOA reached through arm’s length negotiations between 
parties in the drilling unit.  The Board shall not consider evidence of general business risk, economic 
conditions, time to payout, title or ownership issues, legal risk or any of the terms of any current or 
proposed JOA for the drilling unit in awarding risk compensation.

2. When a risk compensation award is granted, the final order of the Board shall require the 
Operator to provide the nonconsenting Owners with a quarterly payout statement regarding the status 
of the wells, including an itemized report of drilling, operation, and completion expenses and revenues 
applied to offset them.

R649-2-9b



• Proposing only minor change to Subsection 1.3

1.3.  Within 30 days of the mailing receipt of the motion, no party 
has filed any objection to the motion to modify the initial board 
order to apply to the subsequently drilled well in the drilling unit, 
including without limitation objection to said party’s alleged 
nonconsent status, the applicable risk compensation percentage or 
the reasonableness of the actual costs incurred for the subsequently 
drilled well.

R649-2-13


