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The Utah Division of Oil, Gas and Mining (Division) respectfully requests that Mr. Moon

reconsider his recusal and that the Board of Oil, Gas and Mining take such action as necessary to

accommodate Mr. Moon's reconsideration.

The reasons for this request are as follow:

1. The consequences of the recusal are potentially far reaching and difficult to resolve or

eliminate.

A.'The recusal during the informal rulemaking for in this docket may result in a delay in

the continued consideration of an informal rule and the proposal of a rule for formal rulemaking.
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This delay may result from the request by individuals who believe that they are not being

properly represented in the rulemaking, when the board member who serves on the board as an

owner of royalties is precluded fi'om participating. They are claiming their interests are not

represented as required by statute.

(i) This claim is being put forward by operators and owners whose counsel has filed a

GRAMA request in anticipation of a more direct challenge, both of which may delay the

proceedings.

(iD A similar challenge has been threatened and may be brought by others with similar

arguments if Mr. Moon is still recused and there is not a replacement at the time that formal

rulemaking proceeds.

(iii) While there is no clear requirement that a policy board must have each representative

present in order to have the rulemaking authority necessary to proceed with a rule, the ciaims

that there should be a representative involved have been asserted and will need to be addressed

including the appropriateness of the closed meeting and the conectness of the process involved

in the decision to recuse. This conflict over process will not only delay the rule but may escalate

the conflicts over the rule between the proponents and opponents of the rule as proposed,

B. The same conflict that has resulted in Mr. Moon's recusal from debate of the

Compulsory Pooling rules may result in his recusal from the anticipated rulemaking to provide

the Board authority to designate an operator for a drilling unit. This issue is already contentious.

The aligned interests are the same as for the cutent rule conflict. The same objections about the

absence of representation in the process may be raised.
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C. The continuation of these matters may result in a conclusion that Mr. Moon is not

able to continue to effectively serve as a Board member. His personal insight over the years has

been useful and honorable and it would be unfortunate if he were to be required to withdraw

under an inuendo of wrong-doing based on uncertain legal standards.

D. Whether Mr. Moon remains on the Board, or not, the continued conflict may

undermine the confidence of the public in the rule and Board's actions. This accusation and

action if not revisited will likely cast a shadow over Mr. Moon's relationship with the Board on

other matters.

2. The standards applicable to a board member's recusal and tlre process that should be followed

are qualitative and difficult to applv in a rulemaking proceeding. Reconsideration is appropriate

in this instance.

It is not known to what extent Mr. Moon had an opportunity to consider his actions in

light of the relevant legal guidance. Arguably he has had more time since the decision to consult

with others and to examine the applicable standards. A brief look at just a few of the potential

legislative provisions that may apply illustrates the lack of a bright line for recusal in these

circumstances.

A. The Board does not have rules or statutory authority that permit it to vote to recuse an

individual board member in a rulemaking proceeding. The decision is Mr. Moon's.

B. Application of the various statutory provisions prohibiting a Board member from

acting when there is a conflict of interest are not clear as applied to Mr. Moon in this rulemaking.
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(i) The Utah Rulemaking Act does not address the issue of conflicts of interest

and establishes neither a safe harbor for debate regardless ofconflicts, nor does it require recusal

under an identified circumstance.

(ii) The Utah Public Officers' and Employees'Ethics Act, speaks broadly and fails

to draw any distinction between rule making and adjudications. Under the Ethics Act, a board

member is a public official, and is subject to its provisions. However, the Act's provisions only

generally address conflicts of interest by prohibiting a personal investment in any business which

will create a substantial confliet between his private interests and his public duties. Determining

if there is such a substantial conflict between private interests and public duties is difficult when

his position on the Board requires ownership of oil and gas leases and receipt of royalties.

(iii) The Deparlment of Natural Resources general provisions governing the

conflict of interests of its board members specifically addresses this question of conflicts of

interests created as a result of being appointed to serve on a board to represent an specific

interest and the Ethics Act prohibitions. The general provision provide that"aboard member

u,ith a substantial conflict may serve on the board if the member refi'ains from voting on a board

action when the conflict involves a directfinancial interest in the subject under consideration; or

an entity or asset that could be substantially affected by the outcome ofthe board action." Utah

Code g 79-2-203(4Xb). This standard suggests two things as a guide for recusal: (1) a high bar

exist before recusal may be required (more than the appearance of impropriety but a substantial

conflict); and (2) even if there is a substantial conflict and a direct financial interest in the subject

under consideration, or an asset could be substantially affected by the outcome, the boald
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member may participate in the discussion of the rule changes proposed and refi'ain from voting.

Mr. Moon should be given the opportunity to reconsider his recusal in light of these standards

and options for participation.

C. Although these statutes do not make any specific provision to address rulemaking in a

different way, it is generally acknowledged that rulemaking is a legislative rather that an

executory or an adjudicative action. Mr. Moon should consider the possibility that the rules on

recusal might need to be applied in a manner that is more akin to the rules for other legislative

actions, than as they would be applied to an adjudicative matter such as issuing a permit or

enforcement action.

3. Challenges to the process will distract from the unresolved current rulemaking and involve

the Board and counsel in issues that are extraneous and contentious.

The potential procedural issues are not clear and may result in extending the dispute as is

illustrated by two examples.

A. It is not clear that a closed meeting can or should be closed to consider recusal for a

conflict of interest. It is possible that "personnel matter" or "character" should not include

consideration of a conflicts of interest. Regardless of these questions, the stated statutory

preference is to avoid closed meetings, which are seldom mandatory. The confidence of the

public might be strengthened if the discussion in this case took place openly.

B. Alguably Mr. Moon may be entitled to an open discussion of his potential conflicts

and his decision to recuse himself or not in order to avoid the suggestion of wrong-doing.

Otherwise there is the appearance that Mr. Moon is trying to participate despite reasons that he
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should not. Mr. Moon should be allowed to reconsider his decision and to decide if he would

prefer to make his decision in a public meeting.

Proposed Action.

Given the need for a person with Mr. Moon's expertise on the Board during the

rulemaking, and his years of exemplary service without hint of improper actions, it might be

sufficient if he is given the opportunity to declare his conflicts of interest publicly, and

reconsider his decision for recusal and participate in the hearings on the Compulsory Pooling

rules, either in a limited way, or without restriction.
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Respectfully submitted this ,/b-day of July, 2019

Utah Division of Oil, Gas and Mining

Steven F. Alder
Attorneyfor Division of Oil, Gas and Mining
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