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• SPACE: Utah Code Ann.§ 40-6-6 (1), (6), (7)
– Establishes correlative rights in a pool

• ELECT: Utah Code Ann.§ 40-6-2 (4), (11)
– Provide notice of intent to develop and an opportunity to 

participate

• POOL: Utah Code Ann.§ 40-6-6.5 (2)
– Compel joinder in production of resources, subject to risk 

penalty

• DRILL: Utah Code Ann.§ 40-6-6.5 (4)
– Prevent waste by developing otherwise stranded 

resources

The Pooling Process



• U.S. Supreme Court upheld Oklahoma’s conservation 
statute in 1939.
– “It is admitted that the Commission made its findings and order after 

due hearing.” Patterson v. Stanolind Oil & Gas Co., 305 U.S. 376, 
379 (1939).

• Utah Supreme Court has signed off as well
– Bennion, Hegarty, Cowling, SAM Oil, Furlong

• In every case, the importance of a hearing on the evidence 
is made known

• And the authority of the Board to impose rules is reviewed

Constitutional Underpinning



• “In short, under the Act, it is not possible to ascertain a 
landowners' correlative rights until the Board acquires the 
necessary data in a formal hearing, makes findings of fact, 
and enters a spacing and drilling unit order.” Cowling v. 
UBOGM, 830 P.2d 220, 226 (Utah 1991).

• “In its conclusions of law, the Board found that "as a rule," a 
party who joins a unit subsequent to the commencement of 
a well would be subject to a nonconsent penalty. The Board 
cites no authority on this point, and we are not aware of 
any. We therefore think the Board's statement that this is a 
general rule is too broad.” In the Matter of SAM Oil Inc., 817 
P.2d 299, 304 (Utah 1991).

Constitutional Underpinning



• “Although the Board’s order clears the substantial 
evidence bar in this instance, a more complicated 
case or one with more varied challenges could 
present a horse of a different color.” JP Furlong 
Co. v. UBOGM, 2018 UT 22 at Footnote 8.

• The administrative record built at a formal hearing 
is key to determining the rights of the parties and 
ensuring that due process is followed.

Constitutional Underpinning



Statutory Changes

• 2015
– Multiple wells per pool at drilling unit formation

• Removes any effective restriction on pool size

• 2017
– Took out notice “in advance” of drilling requirement

– Required the Utah Board of Oil, Gas and Mining to figure out timing and what “consent” 
means

– Retroactive spacing is now codified (was a court precedent) – if no one objects 

– Retroactive pooling is now codified – if no one objects

• If you had notice, you’re on the hook

• 2018
– Retroactive pooling is allowed over an objection if “inequitable conduct” is found.

– Non-consent status is applied to all subsequent wells in a drilling unit unless Board action 
taken by the non-consenting owner



• Imposing contractual liability for Non-
Operators

• Extending that liability to all operations in the 
spacing unit

• Restricting opportunity to protest the 
imposition of that liability

• Expanding the scope of liability beyond what 
is expressly allowed in the pooling statute

UPA’s Issues



• An AFE plus and Election Letter does not 
make a contract

• The pooling statute operates on a per-well 
basis

• A non-operator’s “day in court” is a 
constitutional right

• A JOA must not only be “just and 
reasonable” but also not exceed the bounds 
of the Board’s authority

UPA’s Obstacles



• Operators want non-operators “on the hook” prior to holding 
a hearing

• The way it’s currently written, maybe there will never be 
one 

• Proposed R649-2-8a (3.3)
– “If neither (3.1) or (3.2) timely occurs [ i.e. within 60 days of an 

objection to the JOA which must come within 30 days of the election 
letter], then the actual costs incurred will be deemed by the board as 
just and reasonable, and the terms of the JOA as proposed by the 
operator in the Notice of Opportunity to Participate will be deemed by 
the board to govern as between the operator and the owner in any 
subsequent hearing before the board.”

• Once 90 days has gone past, the Operator has no need to 
hold a compulsory pooling hearing. The result is a foregone 
conclusion.

Imposing Contractual Liability



• Maintain meaningful separation between the two statutes

– Already eroded to a great extent by the multiple well 
amendments

– That erosion done legislatively – not via regulation

• Wording of the statutory change supports this interpretation

– Operates on “subsequently drilled wells in the drilling 
unit” – Utah Code Ann. § 40-6-6.5 (12)

– Not simply “the drilling unit”

• Same Argument made by Newfield in their Response to 
Axia in Docket No. 2017-010 
– The 2018 change in the statute doesn’t alter the analysis

– The “default” rule may be to apply the JOA to subsequent wells, but 
only if everyone “defaults”

– Testimony at the State house supports this

Spacing Unit v. Well-by-Well



• “No state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; 
nor shall any state deprive any person of life, liberty, or 
property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the 
laws.”
– U.S. Const., Amend. XIV, § 1

• No person shall be deprived of life, liberty or property, 
without due process of law. 
– Utah Const., Article 1, § 7

Right to a Hearing



• “All courts shall be open, and every person, for an injury 
done to him in his person, property or reputation, shall have 
remedy by due course of law, which shall be administered 
without denial or unnecessary delay; and no person shall 
be barred from prosecuting or defending before any tribunal 
in this State, by himself or counsel, any civil cause to which 
he is a party.”
– Utah Const., Art. 1, § 11

• “Excessive bail shall not be required; excessive fines shall 
not be imposed; nor shall cruel and unusual punishments 
be inflicted.”
– Utah Const., Art. 1, § 9

– Comment Letter by Mr. Gunnell referenced the U.S. Constitution Eighth Amendment

– More research is required

Right to a Hearing



• “Each pooling order shall provide for the payment of just 
and reasonable costs incurred in the drilling and operating 
of the drilling unit, including: the costs of drilling, 
completing, equipping, producing, gathering, transporting, 
processing, marketing, and storage facilities; reasonable 
charges for the administration and supervision of 
operations; and other costs customarily incurred in the 
industry.”
– Utah Code Ann. § 40-6-6.5 (4)(a)(i)

• What did the Legislature mean by “customarily incurred?”
– “…surface equipment beyond the wellhead connections, including stock tanks, 

separators, treaters, pumping equipment, and piping…”

– “…staking the location, wellsite preparation, rights-of-way, rigging up, drilling, 
reworking, recompleting, deepening or plugging back, testing, and completing, and the 
cost of equipment in the well to and including the wellhead connections.”

– Utah Code Ann. § 40-6-6.5 (4)(d)(i) – costs recoverable under non-consent penalty

Scope of the Statute



• Testimony in last month’s Forced Pooling hearing

• Ms. Leslie Gadd and Mr. Taryn Frenzel of Axia Energy II, 
LLC

Scope of the Statute



• NYMEX price for Henry Hub delivery

• https://www.oilsandsmagazine.com/energy-statistics/oil-and-gas-
prices

Scope of the Statute



• Green line indicates $1.15 / MCF charge in (L)(2)(A)(i) and 
recovery of Kinder Morgan “pass on” of about $1.15

Scope of the Statute



• Testimony in last month’s Forced Pooling hearing

• Ms. Leslie Gadd and Mr. Taryn Frenzel of Axia Energy II, 
LLC

Scope of the Statute



• Green line indicates $1.15 / MCF charge in (L)(2)(A)(i) and 
recovery of Kinder Morgan “pass on” of about $1.15

• It’s a capital cost recovery, owned by Axia, paid for by non-
operators. See Docket No. 2017-010.

Scope of the Statute



• Bottom Line: There is already law that takes care of the 
UPA’s Issues

• No statutory non-consent penalty
– But Unit Operating Agreements contain it on the “standard” form

– See Rocky Mountain Unit Operating Agreement, Form 2 (Divided 
Interest) February, 1980 (Page 10A Revised 1985) at Article 12.4.

• Requires Unit Agreement approval by 70% of the working 
interest owners and 70% of the royalty (i.e. mineral) interest 
owners to qualify for compulsory unitization
– But pooling requests are typically 90%+ voluntarily pooled by the 

time of the hearing – 90% of the working interest

– Requires assent of the mineral owners to the Unit Agreement as well 
due to long term impact

Scope of the Statute



• The Unitization Statute
– “An agreement for [traditional unit concepts OR] for carrying on any 

other methods of unit or cooperative development or operation of a 
field or pool or a part of either, is authorized and may be 
performed…” Utah Code Ann. § 40-6-7 (1).

– “The board may hold a hearing to consider the need for the operation 
as a unit of one or more pools or parts of them in a field.” Utah Code 
Ann. § 40-6-8 (1).

• Comment Letter by Geopinion
– Unitization would expressly permit commingling of pools

– Spacing “up to 9 potential horizontal targets and going on further to 
identify 6 primary targets with petrophysical models identifying frac
zone height and zone frac boundaries” is problematic 

– Pooling requires – as a fundamental axiom – that “a” common source 
of supply be drained by “one” well.

Statutory Solution



• a provision providing how the costs of unit operations, including capital investments, shall be 
determined 

• a provision providing a procedure for the unit production allocated to an owner who does not pay the 
share of the cost of unit operations charged to such owner, or the interest of such owner, to be sold 
and the proceeds applied to the payment of such costs. 

• The operator of the unit shall have a first and prior lien for costs incurred pursuant to the plan of 
unitization upon each owner's oil and gas rights and his share of unitized production to secure the 
payment of such owner's proportionate part of the cost of developing and operating the unit area. 

• For such purposes any nonconsenting owner shall be deemed to have contracted with the unit 
operator for his proportionate part of the cost of developing and operating the unit area. 

• A transfer or conversion of any owner's interest or any portion of it, however accomplished, after the 
effective date of the order creating the unit, shall not relieve the transferred interest of the 
operator's lien on said interest for the cost and expense of unit operations;

• a provision, if necessary, for carrying or otherwise financing any owner who elects to be carried 
or otherwise financed, allowing a reasonable interest charge for such service payable out of such 
owner's share of the production;

• a provision for the supervision and conduct of the unit operations, in respect to which each owner 
shall have a percentage vote corresponding to the percentage of the costs of unit operations 
chargeable against the interest of the owner;

• the designation of a unit operator.

• Utah Code Ann. 40-6-8 (3) (e), (f), (g), and (j).

Statutory Solution



• Acts as a contract between non-consenting 
owners and operator

• Encompasses charges for all “things and 
services of value.”

• Gives a statutory approval threshold to 
impose contractual liability on holdouts

• Broader scope of authority to develop 
resources at scale

Statutory Solution



• Delete it

R649-2-8a



• Start with the statutory language that a “consenting owner” 
under Utah law has one duty: consent and agree to drill a 
well. 

– An owner is not required to execute a JOA in order to 
consent to a well.

– Legislature would have said so, 

– Instead, they gave the Board the authority to impose one

– Owner is not required to pay up front
• This goes beyond manifestation of agreement

• This is performance

• Which has not yet been mandated via pooling order

R649-2-9



• The content of the JOA is a make-or-break 
decision for a non-operator. 

– Can make a good well into a bad one with 
“wrong” terms 

• “Article XVI” in the 1989 version of Form 610

• Bespoke provisions in the 2015 Form 610 (which 
still says 1989 on the cover). See Cause No. 2018-
017, Exhibit F.

• Authority exists in the “standard” JOA to recover 
expenses related to gas transportation and water 
disposal

• Special provisions require extra scrutiny

R649-2-9 (cont’d)



• Undisclosed affiliate relationships facilitate 
the operation of “wrong” provisions.
– Comment Letter submitted by Reid Lambert 

– Comment Letter submitted by Gayle McKeachnie

– The costs of the well should be born by all parties 
equally.

– If predictable rates of return are made from disposing of 
salt water or by gathering gas, these companies are 
oilfield service companies masquerading as operators.

– They are not utilities, whose regulated monopoly status 
entitles them to a ROR on capital expenses

R649-2-9 (cont’d)



• There is only one edge on the sword. 

– Comment Letter submitted by Reid Lambert

– There “may be an incentive” to skimp on locating owners 

– If the owners can’t be located, how is a minimum risk 
penalty an incentive to hold out? 

– Presumably, if they are truly unlocatable, they have no 
idea that they have the opportunity to lease or participate

– Following clause should be added

2. If the Board determines that an Owner is a Nonconsenting 
owner under Subsection 1, then the Board shall not impose a 
nonconsent penalty greater than the minimum allowed under Utah 
Code Ann. § 40-6-6.5 (4)(d)(i)(D).

R649-2-9a



• A reporting requirement is needed to ensure that the 
penalty amount is being accounted for in a proper fashion, 
pursuant to Utah Code Ann. § 40-6-6.5 (8).

• ONLY geological and technical evidence is properly 
considered in assessing a risk penalty. 

R649-2-9b.  Imposition of Statutory Risk Compensation Award.

1. In determining the level of any risk compensation award imposed within the 
range of 150% to 400% specified in Utah Code § 40-6-6.5(4)(d)(i)(D), the board may consider, among 
other factors, the geologic and engineering uncertainties and difficulties in drilling the well, and the 
availability of information from prior drilling and development in the area, and the costs of the well, 
and the risk compensation award in the JOA reached through arm’s length negotiations between 
parties in the drilling unit.  The Board shall not consider evidence of general business risk, economic 
conditions, time to payout, title or ownership issues, legal risk or any of the terms of any current or 
proposed JOA for the drilling unit in awarding risk compensation.

2. When a risk compensation award is granted, the final order of the Board shall require the 
Operator to provide the nonconsenting Owners with a quarterly payout statement regarding the status 
of the wells, including an itemized report of drilling, operation, and completion expenses and revenues 
applied to offset them.

R649-2-9b



• Proposing only minor change to Subsection 1.3

• Affidavit of Tim Furlong establishes difficulties of out-of-
state service

1.3.  Within 30 days of the mailing receipt of the motion, no party 
has filed any objection to the motion to modify the initial board 
order to apply to the subsequently drilled well in the drilling unit, 
including without limitation objection to said party’s alleged 
nonconsent status, the applicable risk compensation percentage or 
the reasonableness of the actual costs incurred for the subsequently 
drilled well.

R649-2-13


