
MEMORANDUM
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SECRETARY BOARD OF
OIL, GAS & MINING

To: Utah Board of Oil Gas and Mining

From: Steve Alder
Assistant Utah Attorney General

Re Proposal to Commence Formal Rulemaking to modify the Mineral Program Rules

for Suspension of Mining Operations.

I. Introduction

The Utah Division of Oil, Gas, and Mining, (Division) has been engaged in an

informal process to consider possible changes to the Mineral Program rules governing

temporary suspension of operations. After many years of failed attempts, resumption of
meetings, and consideration of a number of drafts the Division believes that there is

consensus among the informal rulemaking group in favor of a proposed modification to

the Mineral rules. Accordingly, the Division is prepared to file a Notice of Agency

Action G.{OAA, attached) and to ask the Board to commence formal rulemaking to adopt

the rule as proposed and attached as Exhibit A to the NOAA.

II. Background

These rule changes were initiated by the Division after receiving comments from

Sara Fields of Uranium Watch expressing concems about what appeared to her to be

overly long and continuing suspension of some uranium mining operations in the Moab,

Utah area. At that time the Division had also been reviewing operations at some uranium

mines to determine if their status was "in suspension", or "in operation".

The Division found that the current rules did not provide much help in deciding

when a mine was in suspension, and when suspension might have begun or ended andlor

resumed. As a consequence, applying the current suspension rule that included a ten-year

limit on suspensions without Board approval was not easy and had been done

inconsistently over the years. The difficulty of applying the ten-year limit was

compounded by the fact the ten-year prohibition applied equally to operations that were

abandoned and might pose risks to the public and to mining operations that were well
maintained, in full compliance with permitting and bonding obligations, and posed no

health and safety risks to people or the environment. The Division observed that Mined

Land Reclamation Act did not require a ten-year limit on suspension, and that the ten-

year rule was potentially in conflict with other provisions of the Act.
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Thus, informal rulemaking was begun to address these two main issues: defining
suspension, and providing alternatives and criteria for allowing continued suspension of
operations.

III. Summarv of the In Rulemakins Process

An initial draft of proposed changes to the rule was distributed on June 12,2017 .

Reponses were received from Sierra Club and Uranium Watch on July lI, 2017. A
round of meetings of an informal rulemaking group was commenced. As the rules were
examined additional changes were suggested to clarif,u when mining operation were in
suspension, to strengthen the reporting requirements, and to increase the ability of the
Division to address a lack of compliance with the requirements of the permit and the Act.
Changes to comply with BLM requirements were proposed. These changes to the rules
were presented to the Board at a briefing at its May 28, 2018. The proposed changes
were not well received.

The Division suspended the informal rulemaking for a short time and in January
of 2019 returned to meetings with an informal rules group consisting of the
representatives of the Utah Mining Association and others. Board members with
knowledge and experience related to mineral mining operations were invited to join the
discussions in May 2019. A goal of finding a less intrusive rule was added to the other
goals. This group met several times over a period of about six months and reached a
consensus on proposed rule changes at its meeting on September I0,2019.

The informal group and the Division agreed it would be appropriate to present
this draft to the Board at its October Board briefing at which time it would propose that
the Board hear any additional comments including any comments from Uranium Watch
and decide if it wished to proceed with formal rulemaking based on the consensus
proposed rule.

IV. Proposed Actions

The Division proposes that the Board approve proceeding with formal rulemaking
at the October 23,2019 Board hearing.

Assuming the Board approves the request to proceed with formal rulemaking, at
its October 23,2019 Board Hearing, the proposed rules will be reviewed and approved by
the DNR director and filed by the Division with the Division of Administrative Rules via
an eRules filing on October 31,2019, The proposed rule amendments will subsequently
appear in the Utah State Bulletin on November 15, 2019 and the 30 day comment period
will commence on that day and extend through December 16,2019 The Board may take
public comment at a Board hearing on December 11, 2019 if requested or if it desires to
provide that opportunity.

The rule cannot have an effective date earlier than seven days after the end of the
comment period. In addition, the Board cannot take action until the end of the comment
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period. Assuming no changes are made to the rules as proposed, the Board could make

the rule effective after December 23, 2079, but unless a special meeting is called and

noticed the Board's action approving the changes would need to be taken at the January

Board hearing. The Division is not aware of any reason that the effective date of the rule
changes should be sooner than the January Board hearing.

If the Board wishes to take more time to review the proposed rules, the decision
to proceed with formal rulemaking could be deferred to the December lI, 2019. In that
case the filing could occur on December 15, 2019 and publication would commence on

January 1,2020, with the comment period ending on February 1, and an opportunity for
Public comment being during the January 22,2020 Hearing. The earliest effective date

for the rules would be February 9,2020, and subject to board approval which would be at

the February Board hearing.
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