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Ladies and Gentlemen,

At the request of Tim Furlong and Ramona Garcia,I have prepared the following
comments for the record in the captioned matter. Please consider the following issues and
comments from my clients before issuing a final ruling on the proposed regulatory
changes submitted to the Utah Bulletin on October 15,2019.

The Proposed AFE Rule Exceeds Statutorv Authoritv Granted Bv The
Lesislature

The20lT legislative amendments required the Utah Board of Oil, Gas and Mining
(the "Board") to draft a rule that establishes how an owner 1) "consents to the drilling and
operation of a well," and 2) "agrees to bear the owner's proportionate share" of the
associated of drilling and operating the well. See Utah Code Ann. $ 40-6-2 (a) and (11).
It did so with the permanent adoption of the emergency amendment to Utah Admin. Code
R649-2-9 (1.2). The proposed rule change requiring payment of those costs prior to the
issuance of a Board order after notice and hearing goes beyond the manifestation of
consent and agreement by the owner. Payment of the costs is the actual performance of
the statutory obligation. This proposed amendment requires performance of that
obligation prior to the Board's legal imposition of that obligation on the owner. Until the
imposition of a pooling order on a spacing unit, the statutory obligation to pay has not
attached. The Board has exceeded the authority granted to it by the Legislature.

Neither the2017 nor the 2018 amendments required or authorized the Board to
impose conditions upon owners in order to have access to the administrative adjudicative
process. If the Board is using its statutory authority to impose a JOA, it is a violation of
an owner's due process rights under the Constitutions of the United States and the State
of Utah to condition a hearing upon payment to a private third party. I have not
discovered a single state conservation statute or regulation in the United States which
authorizes such a scheme. This is a facially egregious violation of basic constitutional
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rights, and a petition for injunctive relief to prevent the Board from implementing
proposed Rule R649-2-8a will be served.

A Pool Is Not A Unit

There are two different statutes that govern cooperative oil and gas development
in Utah. The Pooling Statute, Utah Code Ann. $ 40-6-6 and 6.5, is one. The Unitization
Statute, Utah Code Ann. $ 40-6-7 and 8, is the other. The Unitization Statute solves
virtually every problem that the Utah Petroleum Association has with the way the
Pooling statute is implemented, and which they seek to "fix" by the proposed
regulations. It allows an operator to adjust the non-operators' production revenue to
offset contributions of "things and services of value attributable to unit operations." It
requires that capital costs be determined and shared among the owners. It imposes the
equivalent of contractual liability on non-participating owners. It gives the unit operator a
lien on production in the event of non-payment. The operator can charge interest to an
owner who cannot or will not pay up front.l

The main difference between the Pooling Statute and the Unitization Statute is the
requirement that 70Yo of the working interest ownership and 70oh of the royalty interest
ownership must agree to the proposed plan of unit operations before the Board can issue
an order. Utah Code Ann. $ 40-6-8 (4). That difference is crucial. These heightened
obligations are only authorized by statute if a supermajority of the owners affected by the
Board's order have agreed to be bound by them. Many of these types of obligations are
currently being imposed on owners by the Board via adoption of a Joint Operating
Agreement. These JOAs contain terms dealing with these issues, which operators impose
on non-operators without following the accompanying statutory procedure. This is bad
enough. Codifying that practice into a rule makes things worse.

This is the problem with the Board imposing a pooling order on a spacing unit
versus a imposing an order on a well within a spacing unit. The Pooling Statute governs
the operation of individual wells within a pool - which inhabit a spacing unit. The 2018
amendment states that an order covering one well will apply to subsequent wells pursuant
to Board rules.2 This does not mean the Board can convert the Poltng Statute into a
Unitization Statute. The Unitization Statute governs the operation of units. If an operator
wishes to impose a single agreement which governs the development of a "contract area,"
then the Legislature has given them the avenue to do so already.

Indeed, Mr. Fred MacDonald, Chairman Ruland Gill, and Mr. Lee Peacock
appeared before the House Public Utilities, Energy, and Technology Committee on
February 26, 2018 and spoke on this very subject. The explanation provided by Mr.
MacDonald to the legislators regarding the risk compensation award centered on "the
nature of the well." The Board might impose a different penalty if it was a "very risky
well," as opposed to the operator being "on the 38th well, and it's pretty much like
shooting fish in a barrel." The Committee heard that even though the interests were

r SeelJtahCode Ann. $ 40-6-8 (3) (d), (e), and (f).

'Utah Code Ann. g 40-6-6.5 (tZ).
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pooled, each well was considered separately. That's how Mr. MacDonald characterized

the forced pooling power to the Legislature, that's how statutory forced pooling was

described as being constitutional, and that's how the statute should be construed in the

present rulemaking.3

Article Sixteen Does Not Ove The Law

As noted above, the past practice of many operators has been to ask the Board to

impose terms via the Pooling Statute that it could automatically get under the Unitization
Statute. By my count, at least a dozen forced pooling orders have been granted by the

Board since 2017.4 Each one imposes either an AAPL 1989 Form 610 JOA with Article
XVI non-standard provisions or is a customized AAPL 2015 Form 610 JOA (which is

still titled as a 1989 version on the cover page).None of the Board's orders imposing

those JOAs makes any mention of reviewing them for conflicting provisions. By forcing
owners to pay AFE, costs prior to seeking relief from the Board for disputed JOA terms, it
could facilitate the imposition of terms and conditions not authorized by statute.

By way of illustration, Board Member Susan Davis questioned Axia Energy II,
LLC's witnesses, Ms. Leslie Gadd and Mr. Taryn Frenzel regarding a non-standard

Article XVI provision at the October 23, 2019 hearing (Docket No. 2019-020).

Specifically, she asked about the JOA listed as Exhibit E, at Article XVI.L.2.A. This
provision requires a payment of $ 1 . 15/MCF of gas produced at the wellhead. Ms. Gadd

stated:

"That's to recoup the costs of those pipelines. Those gathering lines are

incredibly expensive to put in place and without them you can't get

anything to market. So the operator should not have to bear 100% of those

expenses. The working interest owners, who are bearing those

expenses."

However, after this exchange, Mr. Frenzel testified that the charge is "a pass-on of what

we're getting charged p., MCF" imposed by Kinder Morgan, *hi"h is "north of $1.00."s

Of course, Article I.A of the JOA states that "any Drilling Party is obligated

hereunder for all actual costs and expenses incurred in the operation described in a given

AFE" and Article V.D.2 states that "Operator shall promptly pay and discharge expenses

incurred in the development and operation of the Contract Area pursuant to this

agreement and shall charge each of the parties hereto with their respective proportionate

shares ..." Therefore, if those water and gas charges were "pass-ons" of incurred

t Audio recording of the Utah House Public Utilities, Energy and Technology Committee, February 26,

2018, available at https://le.utah.gov/avlcommitteeArchivejsp?timelinelD:l13815 at Timestamp l7:07-
18:46 (last accessed November 20,2019).
a Docket Nos. 20 I 7-00 5,2017-010,2017-016,2017-017,2017-029,20 I 8-009, 20 I 8-0 1 0, 20 I 8-0 I 1,2018-
0 16, 201 8-01 7, 2019-002, 2019-013,
s 

See Hearing for Docket No. 2019-020, October 23,2019, available at

https://www.youtube.com/watch?v:Mcmr7JTG5hU at Timestamp l:22:00-l:26:00 (last accessed

November 20,2019).
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expenses, they do not require a separate clause. And, presumably, Axia is also charging
for the ordinary costs of gathering (compression, dehydration, etc.) in addition to the
$ 1 . 15 fee. This was not mentioned by either witness in response to Ms. Davis question if
there was any net value to the working interest owners. Either Axia's JOA authorizes
them to "double dip" on charging for the costs of gathering gas, or is an unauthorized
capital cost recoupment.

Additionally, the "Kinder Morgan" costs are addressed in Paragraph A (ii), while
the $1.1544CF fee was addressed in Paragraph A (i). The inescapable conclusion is that
Ms. Gadd's testimony was more accurate, if not entirely complete. Recovery of capital
costs is not authorizedby the Pooling Statute, in stark contrast to the Unitization Statute.
If capital costs are an issue, the Unitization Statute is available.

Further, a look atParagraph (L) (1) is in order. As noted per Paragraph (L) (2), a
non-operator is stuck with paying for 1) the capital costs of Axia's gathering system, 2)
the 2013 Kinder Morgan deal it inherited from Bill Barrett Corporation, and 3)
$I.15A4CF for gas leaving the wellhead, regardless of whether it makes it to the plant.
And if a non-operator doesn't like it, it can market its own gas. All a non-operator has to
do is install its own "surface facility" prior to first production. As Axia's witness's
pointed out, this in an expensive proposition. This alternative is made practically
impossible when, as is sometimes the case, election notices are sent out after the well is
already in production. See J.P. Furlong Co. v. Utah Board of Oil Gas and Mining,2018
UT 22.

Here are two more examples of non-standard and non-compliant provisions from that
JOA:

o The $2.00/bbl water fee raised by Board Member Davis is expressly described as
a capital cost recoupment in Paragraph 3 (C): "This fee is intended to compensate
the Operator for the cost that it will bear for the construction and operation of a
water facility."
Article XVI.K requires a non-consenting owner to "purchase" the results of
curative, presumably filed in the public records in the appropriate Register of
Deeds, which contradicts g utah code Ann. $40-6-6.5 (9Xa) which requires
relinquished interests to "automatically revert" to the owner.

a

When combined, all of these non-standard provisions essentially amount to a taking of
private property - extracting all of the value from a working interest owner and
conveying it to an operator - in violation of the Constitutions of the United States and the
State of Utah.

ttSkin In The Gamett

The UPA has, through witnesses and analysis during the informal rulemaking
process, referred to the payment of costs by non-operators prior to a notice and hearing as
"skin in the game." They do so again in their written comments in the formal process.
UPA proposed the requirement that non-operators' payments prior to the pooling hearing
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be placed in escrow. They seem to view this as a compromise position. They then object
to the proposed rule requiring the same obligation for operators. This is confusing for two
feasons.

First, "the game" that the UPA references is ambiguous. Do they mean "the
drilling and operation of the well?" Or do they mean "the hearing which determines who
bears the costs for the drilling and operation of the well?" If they mean actual operations,
the final terms of the JOA - whether agreed or imposed - will determine the rules of "the
game." If they mean the hearing, the laws of the State of Utah and the United States
determine those rules. Either way, the game cannot be established by regulation. It is
established either via the administrative process (after notice and hearing) or by well-
settled principles of administrative law.

Second, "skin" necessary to participate in a well is already in "the game" -
regardless or whether that game is the actual well or the hearing. The non-operators have
"skin" via their ownership interests in the spacing unit. Requiring additional resources
from the owner (and, frankly, the operator) to address a good faith dispute over terms of
the JOA that will govern the operation of the spacing unit is an additional expense on top
of an already exhausting process. Bear in mind, the resort to a hearing presumably comes
after serious attempts to resolve differences through negotiations.

If the Board intends this escrow requirement to operate even-handedly, then the
costs and benefits should apply to owners and operators equally. Both parties should
tender their proportionate AFE amounts. Both parties should keep the money in escrow
until 1) the well has either been completed or plugged, or 2) upon a properly filed Board
order imposing a JOA. My clients believe that the requirement to pay the AFE costs
exceeds the statutory authority of the Board, but even this attempt to even the playing
f,reld falls short.

IJnaddressed Concerns the Informal Process

I will briefly raise a number of prior concerns from the Informal Process. Copies
of the letters or documents from the record of the informal docket will be submitted
under separate cover for inclusion in the record of decision in this new docket number. It
is our position that these unaddressed concerns persist in the currently proposed draft and
should be addressed prior to adoption of a final rule.

8 Letter from T
o Limiting the scope of a pooling hearing
o Proper sequencing of spacing, electing, pooling, and drilling.
o Gaps in the escrow regulation, including monitoring and enforcement.
o AFE overruns
r "Science project" wells

October 31.2018 Letter from International Petroleum Limited Liability Companv
. Unlocatable owners
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o Risk Penalty assessment factors

November 1- 2018 from Geooinion
Creating single sources of supply from multiple zones and strata.
Risk Penalty assessment factors

a

a

April24. 2019 Letter from Bradlev D. Gunnell
o Unconstitutional taking or excessive civil penalty

l9 Letter from
o Additional Article XVI examples
o "[P]ush the limits" of negotiating

l\/o.' 21 2nl O T ^++^* fr^m 'l'^-.r IJrrnfor l^^L-lf^f rD E, nna l'an onrl IDT T 1-on
o Absence of legal authority entitling an operator to costs upon well proposal
. Knock-on effect of creating winners and losers among competing operators
o Additional Article XVI Examples

June 5. 2019 Letter from Gayle McKeachnie
o "fU]nfair leverage" strategies employed by operators

June 6. 2019 Letter from Chris Sutton
. Proposed regulatory definition of consenting owner

June l0- 2019 I from Earl Norris
Proposed regulatory definition of consenting ownero

June 26. 2019 Hearing Presentation Slides by Tony Hunter on behalf of J.P. Furlong Co.
. Legal issues surrounding the proposed rule

Julv 10.2019 Affidavit of Tim Furlong
o 30-day mailing rule
o Issues regarding testimony at informal hearing

Julv 22. 2019 Affidavit of Ruland Gill
o Issues regarding testimony at informal hearing

In conclusion, I appreciate the opportunity to present these issues to the Board. I look
forward to providing further comments on November 25 andwill be pleased to answer
any questions you may have.

Yours Very Truly,

1;,/.t
Tony Hunter
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