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This Cause came on for hearing on an expedited basis before the Utah Board of Oil,

Gas and Mining (the "Board") on Wednesday, December 11, 2019, at approximately 3:40

p.m., in the Auditorium of the Utah Department ofNatural Resources Building in Salt Lake

City, IJtah. The following Board members were present and participating at the hearing:

Chairman Ruland J. Gill, Jr., Chris D. Hansen, Michael R. Brown, Gordon L. Moon, Susan

S. Davis, Richard K. Borden and Stephen B. Church. The Board was represented by

Michael Begley, Esq., Assistant Attorney General.

Participating and testiffing on behalf of Petitioner Wesco Operating, Inc.,

("Wesco") were Steve Degenfelder - Landman, and Tom Kirkwood - Petroleum Engineer

Mr. Kirkwood was recognized by the Board as an expert in petroleum engineering for



pu{poses of this Cause. Frederick M. MacDonald, Esq., of and for MacDonald & Miller

Mineral Legal Services, PLLC, appeared as attorney for Wesco.

The Division of Oil, Gas and Mining (the "Division") did not file a staff

memorandum in this Cause but participated in the hearing. Thomas Kessinger, Esq.,

Assistant Attorney General, appeared as attorney for, and, with the Board's authorization

Dustin Doucet, Petroleum Engineer, asked questions on behalf of, the Division. At the

conclusion of Wesco's presentation in chief, Mr. Kessinger expressed that the Division

supported the granting of Wesco's Verified Request for Agency Action filed on November

26,2019 (the "RAA"), &s conformed to the testimony and other evidence provided at the

hearing and on the interim basis as outlined below.

By Letter filed with the Board on December 4, 2019, the Utah School and

Institutional Trust Land Administration ("SITLA"), Administrator of and Lessor under the

State of Utah Leases pursuant to which Wesco in part produces the gas which is at issue in

this Cause, expressed its support for granting of the RAA. However, no one from SITLA

made an appearance at the hearing

No other party filed a response to the RAA and no other party appeared of

participated at the hearing.
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The Board, having considered the testimony presented and the exhibits received into

evidence at the hearing, being fully advised and for good cause, hereby makes the

following Interim Findings of Fact, Conclusion of Law and Order in the Cause.

F'INDING S OF'F'ACT

I ' Wesco is a Wyoming corporation in good standing, with its principal place

of business in Casper, Wyoming, and is duly authorized to conduct business in the State of

IJtah. It is duly bonded with all appropriate State of Utah and Federal agencies relative to

this Cause.

2. The Blue Hills Gas Plant is located in the SW%SE% of Section 20, T235,

Rl9E, SLM, Grand County, Utah (the "Plant"). It is owned by Kirkwood Oil & Gas, LLC

("Kirkwood") and Nerd Gas Company LLC ("Nerd"), and is operated by Wesco on their

collective behalf.

3. The Plant treats and compresses for delivery to interstate pipeline residual

gas produced from eighteen (18) oil wells in and nearby the Cane Creek Federal Unit,

located approximately fifteen (15) miles southeast of the Plant, for which Wesco also

serves as Operator. Y-Grade natural gas liquids ('NGL's") are also stripped at the plant

and trucked off for sale.

4. The Plant is connected to the interstate pipeline through intrastate Greentown

Pipeline (the "Pipeline") purportedly currently operated by Dead Horse Oil LLC (..Dead
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Horse"). Neither Kirkwood, Nerd nor Wesco have any ownership in the Pipeline and may

only transport gas through it in accordance with a transportation agreement in place with

the owners/operator of the Pipeline.

5. As evidenced by Exhibit "A" admitted into evidence, by Notice of Hazardous

Facility Order issued on April 10,2019 by the Utah Public Service Commission ("PSC"),

Pacific Energy & Mining Company ("PEMC"), Dead Horse's purported predecessor, had

numerous unresolved violations of Federal pipeline regulations and, as a consequence, was

fined and ordered to cease operations of the Pipeline within 60 days unless the violations

were remedied and PEMC petitioned the PSC to revoke the Order

6. As evidenced by Exhibit "B" admitted into evidence, by Notice of Hazardous

Facility Order, Order to Provide Confirmation of Compliance, and Action Request to the

Division of Public Utilities ("DPU") issued by the PSC on June 14, 2019, and as evidenced

by Exhibitc'C)) admitted into evidence, in a July 9,2019 Response filed by the DPIJ, the

DPU conducted a physical inspection of the Pipeline on June 11,2019, which confirmed

the violations contained in the April 10,2019 Order by the PSC had not been remedied.

7. On June 10,2019, the date the Pipeline was ordered to be shut-in if the

violations outlined in the PSC's April 10,2019 Order were not timely remedied, Wesco

placed the Plant into recycle and began to flare to ensure no damage to the Plant when the

Pipeline was shut-in. The following day DPU inspectors arrived at the Plant to ensure that
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no gas was flowing from the Plant to the Pipeline. Subsequently, Wesco discovered a lock

had been placed on the transmission's valve by an unknown party, clearly constituting

circumstances beyond the reasonable control of Wesco. The Division and the Moab Field

Office of the Bureau of Land Management ("BLM") were immediately advised by Wesco

of the situation and expressed no concern over the flaring given the circumstances

8. When allocated back to each well, the amount of gas flared initially was

below the regulatory amount applicable to an individual oil well of 1800 Mcf per month

(approx. 60 Mcf per day) as set forth in Utah Admin. Code Rule R649-3-20(l.l).

9. However, at the end of August, 2019, Wesco reworked the CCU 36-l Well

due to a fish in the hole, which increased the daily allocated gas production to between 70-

80 Mcf per day, which exceeds the regulatory amount for an individual oil well. In

addition, the additional gas through the Plant spread out fuel allocation which increased

the CCU l2-1 Well's allocated gas production in excess of 60 Mcf per day. Wesco, in

good faith, believed, based upon prior declines in these Wells, that the gas production

would tail off to an allocated amount below the regulatory amounts per well, but that has

not occurred. During September, the aggregate amount of gas flared at the Plant was

approximately 221 Mcf per day. Upon discovery, the Division and the BLM were both
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10. At the beginning of this process, Wesco and, to the best of Wesco's

knowledge, also the Division and the BLM, believed, in good faith, that the PSC shut down

of the Pipeline would be of a"very limited temporary nature" (as these terms are utilized

in Utah Admin. Code Rule R649-3-20(8)), the issues would be timely resolved, and the

Pipeline placed back into service, but, to date, that has not occurred.

11. On November 12, 2019, the Division directed Wesco to request Board

approval to continue flaring at the Plant until the PSC orders the Pipeline to be placed back

m servlce.

12. The flare Wesco is utilizing at the Plant is an engineered flare manufactured

by UOP and was designed to meet all applicable Federal, State and local codes, including

OSHA, ASTM, ASME, ANSI, API, NEC, NACE, AISC and TCEQ. The maximum design

rate is 9MMcf per day with a continuous ignition system. The flare is located -100 ft.

Northeast of the Plant in an area kept free from vegetation. There are no businesses or

residences located within one mile of the flare.

13. As evidenced by Exhibit "D" admitted into evidence and Mr. Kirkwood's

testimony, the gas is primarily composed of methane, ethanol, and propane. The propane

and heavier elements are converted to NGL's before flaring. It is estimated that the flare
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14. Approximately 150 Mcf of the gas sent to the Plant is used to operate

compressors, refrigeration system and generators.

15. Wesco is accounting for and paying production proceeds on the gas being

flared in accordance with the indexed - based option of the Federal non - arm's length

valuation regulations

16. Although the evidence reflects flaring rates have not averaged above 22lMcf

per day, allowing flaring up to 400 Mcf per day provides flexibility for fluctuations in

production on an actual day to day basis.

17. The Board is cognizant of the previous testimony provided in other Cane

Creek Units well flaring hearings in the Cause No. 196 series, and in particular Cause No

196-44. As evidenced thereby and through Mr. Kirkwood's testimony, neither choking

back nor shutting-in the wells is a viable option because: a) economic waste would occur

by cutting off the revenue streams generated by the oil and NGL's; and b) physical waste

may occur due to potential damage to the reservoir and to wells and equipment resulting

from salts tending to drop out. Furtheffnore, there is no guaranty the wells would produce

to rates before the shut-in or choke back.

18. Although Mr. Kirkwood testified that, as the multi-million-dollar Plant and

gathering system were specifically constructed to deal with the residual gas from the Cane

Creek Unit area wells, no other practical solution other than flaring exists pending the
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Pipeline being placed back into service, wesco has not provided any economic analyses

relating to other options for dealing with the gas in lieu of flaring at the plant, similar to

that required under utah Admin. code Rules R64g-3-20(5.5 and 5.7) for individual wells.

19' The flaring of gas at the Plant constitutes waste but is beyond the reasonable

control of Wesco, resolution is dependent upon the PSC's jurisdiction and rulings on the

Pipeline.

20. A hearing is scheduled for December 19 and 20, 20lg before the pSC

concerning the Pipeline. Prior to that hearing, the Board desires to issue a resolution

advising the PSC of the Board's statutory obligation to avoid waste, and, in furtherance

thereof, to strongly encourage the PSC to take immediate measures to place the pipeline

back in service and not order it permanently out of service.r

2l ' A copy ofthe RAA was mailed, postage pre-paid, certified with return receipt

requested, and properly addressed to the addresses disclosed by searches ofthe respective

BLM, SITLA, and Grand and San Juan County Records, and based on Wesco,s internal

records, to all production interest owners in the 18 wells from which the gas being flared

is produced. Copies of the return receipts, evidencing receipt of such mailings, or of the

I In lieu ofissuing a resolution, the Board, by and through counsel, entered an appearance at the December 19,2020PSC hearing' At the hearing, the Board inquired whethJr there are other viable alternatives to decommissioning thesubject pipeline' The Board also expressed concern ou.. *urt. of natural resources resulting from thedecommissioning of the subject pipeline.
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USPS status inquiries of those mailings for which no return receipt or mailing had yet been

received, were admitted into evidence asEy,hibit"Z."

22. Given the expedited basis of the RAA and hearing, no notice has yet been

published.

23. In light of Findings of Fact Nos. 18,21 and 22 above, an interim order,

allowing flaring at the Plant to confirm at arate not to exceed 400 Mcf per day until January

30,2020, the day after the next scheduled meeting of the Board is fair and reasonable. At

said hearing Wesco will, either in person or by electronic participation which is hereby

authorized. present the economic analyses desired by the Board and to address any matter

raised by a timely response to the RAA filed in the interim.

24. The vote of the Board members present in the hearing and participating in

this Cause was unanimous (7-0) in favor of authorizing the flaring of gas from the Plant at

arate not to exceed 400 Mcf per day until January 30,2020 and subject to the other caveat

outlined in Findings of Facts Nos. 20 and23 above.

CONCLUSIONS OF LAW

1. The hearing was properly held in response to the Emergency Order issued by

the Board on November 27,2019 in this Cause and in accordance with Utah Admin. Code

9

Rules R641-109-400 and R649-10-7.



2. The Board has jurisdiction over all matters covered by the RAA and all

interested parties herein, and has the power and authority to render the order herein set

forth pursuant to Utah Code Ann. $ 40-6-5(3xfl and Utah Admin. Code Rules R64l-109-

400, R649-2-l and R649-10-7.

3. While service of the RAA has been provided by Wesco to all parties whose

legally protected interests are affected by the RAA in the form and manner as required by

law and the rules and regulations of the Board and Division, publication has not yet been

provided as required by said rules and regulations

4. The Board takes judicial notice of the testimony and exhibits admitted into

evidence in the Cause No. 196 series of flaring matters, and in particular Cause No. 196-

44, pursuant to lltah Code Ann. g 63c-4-206(1)(b)(iv).

5. Wesco has complied with the requirements of Utah Admin. Code Rule R649-

3-20(8) and (e)

6. Waste is occurring by the flaring of the gas at the Plant, in contravention of

Utah Code Ann. $ 40-6-3, but is beyond the reasonable control of Wesco.

7. Suspension of Utah Admin. Code Rule R649-3-20(8) by virtue of the interim

nature of this Order is just and reasonable under the circumstances
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8. Wesco has sustained its burden of proof, demonstrated good cause and

satisfied all legal requirements for the granting of the RAA as conformed to the testimony

and other evidence provided at the hearing and on the interim basis set forth herein.

ORDER

Based upon the RAA, testimony and evidence submitted, and the Findings of Fact

and Conclusions of Law stated above, the Board hereby orders:

l. The Board hereby authorizes Wesco to flare gas at the Plant at a rate not to

exceed 400 Mcf per day through to January 30,2020, superseding the application of Utah

Admin. Code Rule R649-3-20(8) for that period.

2. The Board Secretary is directed to publish notice that the RAA will be heard

by the Board at its next regularly scheduled hearing on January 29,2020 in the form and

manner required by Board and Division rules and regulations.

3. The Board's counsel is directed to prepare and submit for the Chairman's

signature and to deliver to the PSC no later than December 18,2019 a resolution from the

Board outlining the Board's statutory duty to prevent waste and, in furtherance thereof, to

strongly encourage the PSC to take immediate measures necessary to place the Pipeline

back in service and not permanently order it out of service andlor appear before the PSC

and posit arguments regarding same
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4. At the January 29, 2020 hearing, Wesco, either in person or through

authorized electronic participation, is to provide testimony addressing the economic

analyses of other options in lieu of flaring to deal with the gas until the Pipeline resumes

operations, similar to that required under Utah Admin. Code Rule R649-3-20(5.5 and 5.7)

for individual wells, and to address any matters raised by a response to the RAA timely

filed in the interim. At the conclusion of that hearing, and depending upon the evidence

provided, the Board may authoize flaring at the Plant on a periodic basis or until the PSC

issues an Order authorizing resumption of operations of the Pipeline or require alternative

options to be implemented by Wesco.

5. Pursuant to Utah Admin. Code Rule R641 and Utah Code Ann. $ 63G-4-204

to 208, the Board has considered and decided this matter as a formal adjudication.

6. This Order is based exclusively on evidence of record in the adjudicative

proceeding or on facts officially noted, and constitutes the signed written order stating the

Board's decision and the reasons for the decision, all as required by the Administrative

Procedures Act, Utah Code Ann. $ 63G-4-208 an Utah Administrative Code Rule R64-

109.

7. Notice re: Risht Sell Judicial Review bv the Utah Supreme Court or to

Request Board Reconsideration: As required by Utah Code Ann. $ 63G-4-205€ - (g), the

Board hereby notifies all parties in interest that they have the right to seek judicial review
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of this final Board Order in this formal adjudication by f,rling a timely appeal with the lJtah

Supreme Court within 30 days after the date that this Order issued. Utah Code Ann.

$$ 63c-4-a0l(3)(a) and 403. As an alternative to seeking immediate judicial review, and

not as a prerequisite to seeking judicial review, the Board also hereby notifies parties that

they may elect to request that the Board reconsider this Order, which constitutes a final

agency action of the Board. Utah Code Ann. $ 63G-4-302, entitled, "Agency Review -
Reconsideration," states:

(lXa) Within 20 days after the date that an order is issued for
which review by the agency or by a superior agency under
Section 63G-4-301 is unavailable, and if the order would
otherwise constitute final agency action, any party may file a
written request for reconsideration with the agency, stating the
specific grounds upon which relief is requested.

(b) [Jnless otherwise provided by statute, the filing of the
request is not a prerequisite for seeking judicial review of the
order.

(2) The request for reconsideration shall be filed with the
agency and one copy shall be sent by mail to each party by the
person making the request.

(3)(a) The agency head, or a person designated for that
pu{pose, shall issue a written order granting the request or
denying the request.

(b) If the agency head or the person designated for thatpurpose
does not issue an order within 20 days after the filing of the
request, the request for reconsideration shall be considered to
be denied.
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Id. The Board also hereby notifies the parties that Utah Admin. Code Rule R641-110-100,

which is part of a group of Board rules entitled, "Rehearing and Modification of Existing

Orders," states:

Any person affected by a final order or decision of the Board
may file a petition for rehearing. Unless otherwise provided, a
petition for rehearing must be filed no later than the 10th day
of the month following the date of signing of the final order or
decision for which the rehearing is sought. A copy of such
petition will be served on each other party to the proceeding no
later than the 15th day of the month.

Id. See Utah Admin. Code Rule R641-l l0-200 for the required contents of a petition for

Rehearing. If there is any conflict between the deadline in lJtah Code Ann. g 63G-4-302

and the deadline in lJtah Admin. Code Rule R64l-110-100 for moving to rehear this

matter, the Board hereby rules that the later of the two deadlines shall be available to any

party moving to rehear this matter. If the Board later denies a timely petition for rehearing,

the party may still seek judicial review of the Order by perfecting a timely appeal with the

Utah Supreme Court within 30 days thereafter.

8. The Board retains continuing jurisdiction over all the parties and over the

subject matter of this Cause, except to the extent said jurisdiction may be divested by the

filing of a timely appeal to seek judicial review of this order by the Utah Supreme Court.

9. For all purposes, the Chairman's signature on an electronic version or a faxed

copy of this Order shall be deemed the equivalent of a signed original.
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DATED this 23rd day of January,2020.

By:

STATE OF'UTAH
BOARI) OIL, GAS AND MINING

J. Gill, Jr
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CERTIFICATE OF SERVICE

I hereby certify that on this 24th day ofJanuary 2020, I caused a true and correct copy of

the foregoing INTERIM FINDINGS OF FACT, CONCLUSION OF LAW AND ORDER for

Docket No. 2019-027, Cause No. 194-03, to be mailed with postage prepaid, via E-mail, or First

Class Mail, to the following:

MacDonald & Miller
Mineral Legal Services, PLLC
Frederick M. MacDonald, Esq.
7090 S. Union Park Avenue, Suite 400
Salt Lake City, UT 84047
Email : fred@macmillerle gal. com
Attorneys for Wesco Operating, Inc.

Gordon Rowe
Thomas Kessinger
Utah Attorney General's Office
Natural Resources Division
1594 W. North Temple, Suite 300
Salt Lake City, UT 84116
Email: growe@agutah.gov

tkessinger@agutah. gov
Assistant Attorneys General representing
the Utah Division of Oil, Gas and Mining

Long Canyon LLC
1775 Sherman St., Ste. 2400
Denver, CO 80203

Utah School and Institutional Trust Lands
Attn: Wes Adams, Assoc. Dir. - Oil & Gas
675 E. 500 South, Ste. 500
Salt Lake City, UT 84102

Elise A. Lambuth
147 Harper St.
Ridgeland, MS 39157

Petitioner's Address:
Wesco Operating Inc.
Thomas C. Kirkwood, Petroleum Engineer
120 S. Durbin Street
P.O. Box 1650
Casper, WY 82602
Email : tomk@kirkwoodcompanies.com

Mike Begley
Utah Attorney General's Office
Natural Resources Division
1594 W. North Temple, Suite 300
Salt Lake City, UT 84116
Email : mbe gle]'@agutah. gov
Assistant Attorney General's Office
representing the Utah Board of Oil, Gas
and Mining

Emily A. Carlisle
P.O. Box 1908

McCombs, MS 39649

Mary L. Kammerer
8505 E. Lakeview Dr
Parker, CO 80134

Kirkwood Oil & Gas LLC
P.O. Box 2850
Casper, WY 82602
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Leo B. Helzel &
Florence Helzel Living Trust
c/o Benson Mineral Group
1560 Broadway, Ste. 1900
Denver, CO 80202

Nerd Gas Company, LLC
P.O. Box 3003
Casper, WY 82602

Palmetto Partnership
3421 N. Causeway Blvd., Ste.403
Metairie, LA70002

HHK-Wilcox Company, Inc.
c/o Benson Mineral Group
1560 Broadway, Ste. 1900
Denver, CO 80202

Robert P. Jornayvaz, III
1001 17th Street, Ste. 1050
Denver, CO 80202

Morenergy Exploration Co.
4I0 lTth Street, Ste. I 150
Denver, CO 80202

Dale L. Schwarzhoff
c/o Benson Mineral Group
1560 Broadway, Ste 1900
Denver, CO 80202

Aspect Energy, LLC
1775 Sherman St., Ste. 2400
Denver, CO 80203

Frederick B. Safford Family Trust,
Ann W. Safford, Trustee
6849 S. Niagara Ct.
Centennial, CO 80112

ElizabethW. Alford
P.O. Box 489
McCombs, MS 39649

Hexad Oil Company
P.O. Box 155

Leona, TX 75850

The Esperanza Corporation
475lTth Street, Ste. 980
Denver, CO 80202

QEP Energy Company
1050 17th Street, Ste. 800
Denver, CO 80265

Eric H. Conrad
(no current valid address known)

Benson Mineral Group Incorporated
1560 Broadway, Ste. 1900
Denver, CO 80202

Merrion Oil & Gas Corporation
610 Reilly Avenue
Farmington, NM 87401

Powers Energy Corporation
P.O. Box 1221

Williston, ND 58802

Lawrence E. Monley Family, LLC
Attn: Sarah Jarman
302 West Spruce Street
Louisville, CO 80027

Hugh E. Harvey, Jr.
5215 Sky Trail
Bow Mar, CO 80123

Richard N. Frommer
61 Fairway Lane
Littleton, CO 80123
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Trachyte Oil Company
P.O. Box 11206
Salt Lake City, UT 84147

High Plains Energy Co.
1505 PB Lane, Ste. A
Wichita Falls, TX 76302

Petrus Fund LP
3000 Turtle Creek Blvd.
Dallas, TX75219

Las Colinas Royalties, LLC
Clayton Fluruy POA
Vendera Res. TXLA LLC (1099)
909 Lake Carolyn Pkwy., Ste. 1500
Irving, TX 75039

Robert John Werner
Box 15

Teton Village, WY 83025

Peter J. Blomberg & JoAnn A. Blomberg
Trustees of the Blomberg Family Trust
Box 70
Teton Village, WY 83025

Ms. Robin Naeve
Chief - Branch of Minerals
U.S. Bureau of Land Management
Utah State Office
440 W. 200 S., Ste. 500
Salt Lake City, UT 84101-1434

Penroc Oil Corporation
P.O.Box2769
Hobbs, NM 88241

Katherine A. Swaney
10106 Dogwood Ave.
Palm Beach Gardens, FL 33410

Greenville Partners
P.O. Box 50612
Midland, TX79710

A.G. Andrikopoulos Resources, Inc.
P.O. Box 788
Cheyenne, WY 82003

Frank David Werner, Jr.
Box 570
Teton Village, WY 83025

Marshall & Winston Inc.
P.O. Box 50880
Midland, TX797I0

Aspect Resources LLC
(no current valid address known)

Ms. Marie McGann
U.S. Bureau of Land Management
Moab Field Office
82 Dogwood Ave.
Moab, UT 84532-2968

American Assurance 2000, LP
Dept.1240
P.O. Box 17180
Denver, CO 80212
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