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On September 25 , 2019, the Board of Oil, Gas and Mining ("Board") granted the Request

for Agency Action of Petitioner NGL Supply Terminal Solution Mining, LLC, a wholly owned

subsidiary of Sawtooth Caverns, LLC ("Sawtooth"), for an amendment to the Findings of Fact,

Conclusions of Law, and Order, entered on March 31,2014, in Docket No. 2014-014, Cause No.

282-01. In so acting, the Board took note of the extensive, complicated, and overlapping

regulatory process that has resulted due to a lack ofstatutory and regulatory provisions governing

underground storage caverns for the storage of hydrocarbons. As a result, the Board requested the

parties to submit a post-hearing brief that addresses injection well jurisdiction policies for the
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education of the Board and for future action. In accordance with the Board's request, Sawtooth

and the Division of Oil, Gas, and Mining ("DOGM") jointly submit this Post-Hearing Brief.

UTAH'S DELEGATED AUTHORITY, STATUTES, REGULATIONS, AND AGENCY
JURISDICTION.

The federally devised Underground Injection Control ("UIC") Program regulates

underground injection activities. Underground injection meansoothe subsurface emplacement of

fluids through a well." See 40 C.F.R. $ 144.3; see also Utah Code Ann. $ 19-5-102(20) (adopting

a similar definition in the Environmental Quality Code; DOGM does not define underground

injection.) The UIC Program is split into six unique classes of injection wells including:

Class I - Municipal Waste,

Class II - E&P Waste and the storage of liquid hydrocarbons,

Class III - Solution Mining,
Class [V - Hazardous Waste,

Class V - Non-hazardous wastes injected into or above Underground Sources of
Drinking Water ('.USDW'), and

Class VI - Sequestered Carbon Dioxide.

See 40 C.F.R. $ 144.6 (Classification of UIC Wells)

The United States Environmental Protection Agency ("USEPA") allows each state to

receive primacy and delineate which agency at the state level will be the primary program

administrator for each individual class. [n Utah, the Department of Environmental Quality

("DEQ") has primacy to regulate UIC Classes I, III, IV, and V; DOGM has primacy over Class II

UIC Injection Wells; and the USEPA retained its primacy over Class VI Wells.

Pursuant to DEQ's delegated authority, the DEQ's Board of Water Quality has jurisdictionr

over issuing permits for underground injections and the affendant inspection, monitoring,

1 This is in accordance with the primacy granted by the EPA under the Safe Drinking Water Act, 42 U.S.C. $ 300h-4.
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recordkeeping, and reporting requirements for underground injections "except for wells. .. covered

by Section 40-6-5...[.]" Utah Code Ann. $ 19-5-104(1)(b). In tum, Section 40-6-5 of the Utah

Code grants the Board jurisdiction to regulate "the underground and surface storage of oil, gas, or

products." Utah Code Ann. $ a0-6-5(3)(e). In recognition of the grant of primacy from the

USEPA, that section also grants the Board "exclusive jurisdiction" over "class II injection wells."

Id. 5 40-6-s(sXa).

Both DOGM's and DEQ's administrative rules define Class II injection wells as: "[w]ells

which inject fluids: ... for storage of hydrocarbons which are liquid at standard temperature and

." Utah Admin. Code R3l7-7-3.2.C (emphasis added); see also Utah Admin. Code R649-

1-l (providing nearly the same definition). In contrast, that same rule defines Class III injection

wells as "[w]ells which inject for extraction of minerals, including: ... solution mining of salts or

potash." Id. P.3I7 -7 -3.3.C.

Although the definition of Class II and Class III wells does not include the storage of

natural gas liquids ("NGLs"),2 DEQ's interpretation of the applicable regulations has resulted in

DEQ's regulation of cavern construction using their Class III UIC authority because the cavems

are constructed using solution mining technology. This is true even though the caverns will be

used to store either Refined Products or NGLs. As a result, even if the storage cavern will be used

to store hydrocarbons that are liquid at standard temperature and pressure ("STP") and, therefore,

will be a Class II well, it is first permitted as a Class III well due to the extraction of minerals, i.e.,

2 NGLs are not liquid at standard temperature and pressure and, therefore, are not included in the mandatory definition
of Class tr wells. And, as Class III wells concern the extraction of minerals, the mere storage of NGLs in and of itself
does not fall within the definition of Class III wells. It is the act of creating the salt storage cavern that implicates
Class III status.
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salt, to create the storage space.3 This interpretation has resulted in concurrent jurisdiction with

DEQ regulating cavern construction, and DOGM regulating operation and maintenance of the

Storage Cavern Field.

EXAMINATION OF STATES WITH LIMITED CONCURRENT JURISDICTION

Sawtooth is the first operator to request authorization from the Board to store Refined

Products and NGLs in solution mined caverns in Utah. Its Request explored the boundaries of

Utah's UIC programs. Other states, such as Texas, have a more streamlined permitting process for

the construction, as well as the operation and maintenance, of hydrocarbon storage wells. ln Texas,

the Water Code defines the phrase 'oextraction of minerals" as follows:

the use of an injection well for the development or recovery of natural resources
other than resources subject to the jurisdiction of the railroad commission, and
includes solution mining of minerals, in situ uranium mining, and mining of sulfur
by the Frasch process, but does not include the solution mining of salt when
leaching a cavernfor the storage ofhydrocarbons.

Tnx. WaruR CoDE AttN. $ 27 .002(12) (emphasis added).

By excluding from the definition of "extraction of minerals" the act of solution mining salt

caverns to be used for the storage of hydrocarbons, Texas removes such storage cavems from Class

III well status and, consequently, the jurisdiction of the Texas Commission on Environmental

Quality. As a result, the process of creating, operating, and maintaining an underground liquid or

liquefied hydrocarbon storage facility is under the sole and exclusive jurisdiction of the Texas

Railroad Commission, rather than under the concurrent jurisdiction of both the Texas Railroad

Commission and the Texas Commission on Environmental Quality.

3 At bottom, the Refined Products Sawtooth intends to store are liquid at STP, meaning they fall with DOGM's
delegated Class II Injection Well authority.
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Furthermore, Texas defines "liquid or liquefied hydrocarbons" as "crude oil and products,

derivatives, or byproducts of oil or gas that are: (a) liquid under standard conditions of temperature

and pressure; (b) liquefied under the temperatures and pressures at which they are stored; or (c)

stored under conditions that necessitate the use of displacement fluids to withdraw them from

storage." 16 TBx. Aorram. CooB $ 3.95(10). Accordingly, under Texas' streamlined jurisdictional

structure, the Texas Railroad Commission has sole and exclusive jurisdiction over the creation of

storage caverns that will be used to store both refined products, crude oil, andNGLs, and that same

entity has sole and exclusive jurisdiction to regulate the operation and maintenance of such storage

caverns.

To further distinguish between the jurisdictional boundaries of the Texas Commission on

Environmental Quality and the Texas Railroad Commission, the entities entered into a

Memorandum of Understanding ("MOU") in IgS2,withsubsequent amendments. Pursuant to the

MOU, the Texas Railroad Commission has jurisdiction over the "disposal of wastes, including

saltwater, resulting from the construction, creation, operation, maintenance, closure, or

abandonment of an 'underground hydrocarbon storage facility'..., provided the terms

'hydrocarbons' and 'underground hydrocarbon storage facility' have the meanings set out in Texas

Natural Resources Code, $ 91.201." MOU, 16 TBx. AourN. CooE $ 3.30(dX4). And, the MOU

requires the Commission on Environmental Quality and the Railroad Commission to "cooperate

with one another by sharing information" and to "agree to work together at allocating respective

responsibilities." 1d. $ 3.30(eX6XB)-(C). For issues not addressed by statute or rule, the two

departments agree under the MOU to "collaborate to determine respective responsibilities for each

issue, project, or project type." 1d. $ 3.30(eX6XD).
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The Louisiana Office of Conservation has also streamlined the process for obtaining the

necessary permits to create, operate, and maintain underground hydrocarbon storage systems by

providing notice of a public hearing to consider the application to certain state entities, including

the Louisiana Department of Wildlife and Fisheries, the Louisiana Department of Environmental

Quality, the Louisiana Office of Coastal Management, the Louisiana Office of Conservation,

Pipeline Division, and the Louisiana Department of Culture, Recreation and Tourism, Division of

Archaeology. Just like in Texas, the Louisiana Office of Conservation is the sole permitting

authority for both construction and operation, but helps inform other federal, state and local entities

that may be affected by the permitting of a salt dome storage facility. See generally 43 La. Admin.

Code Pt XVII, 31 1 (The Louisiana rule on the permitting process for salt dome storage facilities).

If Utah were to follow suit, the State could designate DOGM as the lead agency responsible

for shepherding the application for construction and operation of the facility, thereby eliminating

many months (if not years) that would otherwise be spent to comply with the several other state

agencies responsible for issuing permits applicable to a portion of the facility. While the

owner/operator of the proposed facility would still need to apply for any local or county permits,

DOGM's role as the lead agency would considerably expedite the review process and eliminate

unnecessary effort spent when multiple state agencies are required to separately review much of

the same information and criteria. To compensate DOGM for this role, legislation should be

passed to allow DOGM to collect certain fees to reimburse it for the work performed. The fee

structure could be a simple upfront processing fee, a per hour charge for time spent by agency

personnel, or a combination of both.
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DISCUSSION

From Sawtooth's prospective, adopting the programs discussed above would result in

administrative efficiencies and eliminate duplicative or unnecessary regulatory burdens. Indeed,

Utah could eliminate the duplication and unnecessary burden that results from the overlapping

jurisdiction of DEQ and DOGM by adopting the simple definition of "extraction of minerals"

promulgated by Texas. This definition would remove from Class III well status the use of any

injection wells to solution mine storage caverns for the storage of hydrocarbons. Doing so would

grant DOGM the sole and exclusive jurisdiction of the creation, operation, and maintenance of

underground hydrocarbon storage systems.

From DOGM's perspective, adopting a similar program to Texas or Louisiana would upend

the regulatory status quo and require a host of legislative and regulatory revisions-ultimately

such a change is dependent on approval from the USEPA. Taking those actions would supplant

DEQs current jurisdiction over cavern construction and leave the Board and DOGM with the sole

and exclusivejurisdiction ofthe creation, operation, and maintenance ofunderground hydrocarbon

storage systems. DOGM is not advocating for such a position at present and believes that such a

change is best presented to the Director of DOGM and DWQ, not the Board. Thus, from DOGM's

perspective, this Brief merely demonstrates why hydrocarbon storage is regulated differently in

different states, not to question the efficacy of the current regulatory status quo in Utah.

With that said, DOGM and DWQ are currently drafting an MOU to clari$ each agency's

jurisdiction over the Storage Cavern Field to ensure regulatory certainty moving forward. The

intent of the MOU is not to change the existing regulatory status quo; rather, it is demonstrative of

each agency's understanding of its regulatory authority.
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Respectfully submitted tlns22nd, day ofNovember, 2019.

SMITH HARTVIGSEN, PLLC

/si Kathrvn J. Steffev

Kathryn J. Steffey

Attorneys for Petitioner NGL Supply Terminal

Solution Mining, LLC

UTAH ATTORNEY GENERAL'S OFFICE

/s/ Thomas E. Kessinser

Thomas E. Kessinger

Assistant Attorney General
Attorneysfor Division of Oil, Gas and Mining
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