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BEFORE THE UTAH BOARD OF OIL, GAS AND MINING 

  

   
IN THE MATTER OF THE NOTICE OF 
AGENCY ACTION BY THE UTAH 
DIVISION OF OIL, GAS AND MINING 
SEEKING AN ORDER: (1) 
AUTHORIZING THE DIVISION TO 
SEEK PENALTIES AGAINST 
SPENCER K. BARTON IN A CIVIL 
PROCEEDING; (2) FORFEITING 
RECLAMATION BOND PROVIDED 
BY SPENCER K. BARTON FOR THE 
ACADEMY #1 WELL; AND (3) 
AUTHORIZING THE DIVISION USE 
THE AMOUNT FORFEITED TO PLUG 
AND RECLAIM THE WELL SECURED 
BY THIS SURETY WHICH IS  
LOCATED IN EMERY COUNTY, 
UTAH, TOWNSHIP 20S RANGE 7E, 
SECTION 15. 

  
 
 
 
 

[PROPOSED] FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND ORDER 

 

 

 Docket No. 2019-026 

 Cause No. 007-15 

 

 
   

    

The Board of Oil, Gas and Mining (“Board”) heard this Cause at its regularly scheduled 

hearing on February 26, 2020, at approximately 10:21 a.m. The following members of the Board 

were present and participated in the hearing: Ruland J. Gill Jr., Stephen S. Church, Susan S. 

Davis, Gordon L. Moon, Richard K. Borden, and Michael B. Brown. Michael Begley Esq., 

Assistant Attorney General, represented the Board. 

 

F I L E D 
 

SEPTEMBER  01  2020 
 

SECRETARY, BOARD OF 
OIL, GAS & MINING 



2 
 

 Dustin Doucet, Petroleum Engineer, and Joshua Payne, Compliance Manager, testified on 

behalf of the Division of Oil, Gas, and Mining (“Division”). Mr. Doucet was recognized as an 

expert witness in petroleum engineering for the purposes of the hearing. Gordon H. Rowe and 

Thomas Kessinger, Assistant Attorneys General, represented the Division.  

 The Division filed the Notice of Agency Action (“Notice”) initiating this matter on 

October 28, 2019. Neither Mr. Spencer K. Barton d/b/a Empire Energy (“Mr. Barton”) nor 

Academy Farms Corporation (“Academy”) filed a response to the Division’s Notice or appeared 

at the hearing. Therefore, the Board entered an Order of Default against Mr. Barton. The Board 

did not receive any other comments or opposition to the Notice.  

At the conclusion of the February Hearing, the Board voted unanimously to grant the 

Division’s requested relief and directed counsel for the Division to prepare a proposed final order 

according to the minute entry. 

 The Board, having considered the testimony presented and the exhibits received into 

evidence at the hearing, being fully advised, and for good cause, hereby makes the following 

Findings of Fact, Conclusions of Law and Order in this Cause.  

Findings of Fact 

1. This Cause was brought by the Division seeking an order from the Board to: (1) forfeit the 

surety bond for the Subject Well (defined below) operated by Mr. Barton; (2) authorize the 

Division to plug and reclaim the Subject Well located in Section 15, Township 20S, Range 

7E Salt Lake Meridian, Emery County, Utah; (3) authorize the Division to seek civil 

penalties against Mr. Barton; and (4) authorize the Division to take any and all additional 

actions, including filing a civil court action against Mr. Barton, as necessary, to recover the 
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costs of plugging and reclaiming the Subject Well to the extent the amount forfeited is 

insufficient to complete the work. 

2. This Cause was heard on February 26, 2020 at approximately 10:21 a.m. in the auditorium of 

the Utah Department of Natural Resources building, 1594 West North Temple, Salt Lake 

City, Utah. 

3. This proceeding affects the property or financial interests of Mr. Spencer K. Barton, owner 

and operator, and Academy who is believed to be the owner of the surface estate where the 

well is located.  

4. Mr. Barton is the operator of record for one gas well near the town of Ferron in Emery 

County, Utah covered by a cash surety bond (the “Subject Well”):  

API No. 
 
43-015-50005 

Well Name 
 
Academy #1 
 

5. Mr. Barton provided a $15,000.00 cash bond to the Division, held by the State Treasurer, to 

guarantee the plugging and abandonment of the Subject Well. 

6. The Subject Well is located less than one-half mile from the town limits of Ferron, Utah. 

7. The Subject Well was permitted on May 2, 2017. The Subject Well was initially drilled on or 

about May 30, 2017, however Mr. Barton did not file an Entity Action Form reporting the 

spudding of the well. 

8. The Subject Well was deepened from 960 feet to 1690 feet in June of 2017. 

9. The Subject Well has never produced hydrocarbons and has been shut-in since June 14, 

2017. 

10. In October of 2017, the Division issued its first Notice of Violation (“NOV”) to Mr. Barton 

for failure to post proper identification of the well site. The NOV required compliance with 

the well site identification rule by November 16, 2017. 
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11. Throughout 2017 and 2018, Mr. Barton failed to remedy the NOV, failed to file required 

sundry notices, and did not communicate with the Division in any capacity. 

12. On February 28, 2019, the Division issued a second NOV containing several violations: the 

Subject Well had been shut in for over twelve months without approval; Mr. Barton had 

failed to file a sundry notice within twenty-four hours of spudding the Subject Well; Mr. 

Barton had failed to file a well completion report within thirty days of completion of the 

Subject Well; Mr. Barton had failed to comply with the Division’s stipulation to close the 

site’s reserve pits by December 14, 2017; and Mr. Barton had failed to maintain the well site 

in a safe and workmanlike manner. Compliance with this NOV was due by April 1, 2019. 

13. Mr. Barton failed to comply with the February 2019 NOV, so on May 17, 2019, the Division 

issued a Division Order to immediately plug and abandon the Subject Well. The Division 

notified Mr. Barton of his opportunity to file an appeal to the Division Order to the Board 

within thirty days. Mr. Barton did not file an appeal to the Division Order. 

14. Mr. Barton submitted two sundry requests to the Division on June 17, 2019 requesting 

authorization do a nitrogen drop on the Subject Well. The Division denied this request as the 

Subject Well was still under the Division Order to plug and abandon and Mr. Barton had not 

provided evidence of downhole integrity. 

15. On October 9, 2019, Mr. Barton submitted a sundry request for authorization prove 

downhole integrity with a mechanical integrity test (“MIT”). The Division granted the 

request on October 31, 2019 but was never provided with the results of the test or any 

evidence that an MIT was conducted on the Subject Well. The Division’s authorization to 

conduct an MIT did not lift the Division Order to plug and reclaim the well. 
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16. The Subject Well remains shut-in without Division authorization since it was drilled on May 

30, 2017 and has never produced oil or gas. 

17. The $15,000 cash reclamation bond is likely inadequate to cover the full cost of the plugging 

and abandonment of the Subject Well. The Division estimates that plugging and 

abandonment will cost approximately $68,776.80. 

18. During the pendency of this matter, the Utah legislature passed enforcement legislation, 

contained within Utah Code Ann. § 40-6-11, equipping the Division and the Board with the 

ability to impose administrative penalties for violations of the Utah Code, a permit, rule or 

order made under Utah Code.  

19. The aforesaid enforcement legislation became effective on May 12, 2020. 

20. In addition, during the pendency of this Order, the State of Utah, as with the rest of the 

world, has been significantly impacted by the effects of a global pandemic stemming from 

the COVID-19 virus. This global pandemic has prompted various “shelter in place” orders 

globally, nationally, and within Salt Lake County, and has otherwise caused unexpected 

societal disruption and administrative delay.  

Conclusions of Law 

1. Due and regular notice of the time, place and purpose of the hearing was properly given to all 

parties whose legally protected interests are affected by the Notice in the form and manner as 

required by law and the rules and regulations of the Board and Division. 

2. This hearing was conducted as a formal hearing in accordance with the Utah Administrative 

Code Title R. 641, and with §§ 63G-4-204 to -209 of the Utah Code. 
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3. The Division is authorized to bring this matter to the Board under the Utah Oil and Gas 

Conservation Act (“Act”), Utah Code §§ 40-6-1 to -19 and the Utah Administrative Code R. 

649-1 et seq. (the “Rules”).  

4. Utah Code § 40-6-5 gives the Board “jurisdiction over all persons and property necessary to 

enforce this chapter” and authority to regulate “all operations for and related to the 

production of oil or gas” which includes well plugging and well site reclamation.  

5. The Board may enter an order of default against a party if the party fails to attend or 

participate in a hearing; or fails to file a response to the Notice.  Utah Admin. Code R641-

104-150.  Mr. Barton neither attended nor participated in the hearing, nor filed a response to 

the Notice. 

Cause I: Bond Forfeiture Due to Inability of Operator to Conduct Necessary Reclamation 

6. Utah Admin. Code R. 649-3-36 permits a well to be shut-in or temporarily abandoned for up 

to twelve consecutive months. 

7. When a well is shut-in for longer than twelve months, the operator must file a Sundry Notice 

explaining why the well is shut-in, how long the operator expects the well to be shut-in, and 

provide information demonstrating that the well has integrity. Utah Admin. Code R. 649-3-

36.  

8. The Division may require remedial action to establish well integrity when an operator fails to 

provide the information required by Utah Admin. Code R. 649-3-36. 

9. Utah Admin. Code R. 649-3-1.16 requires the Division to ask the Board to forfeit an 

operator’s bond where the operator “refuses or is unable to conduct plugging and site 

restoration.” Id. at R. 649-3-1.16.1.1. 
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10. The Board may order the Division to collect the forfeited bond and use the forfeited funds to 

plug and restore the wells to which the bond applies. See id. at R. 649-3-1.16.4.  

11. If the amount of the forfeited bond is not sufficient to plug and restore a well, the Division 

may complete the plugging and restoration and may recover all costs in excess of the 

forfeited funds from the operator. Id. at R. 649-3-1.16.5.  

12. The Subject Well does not have authorization from the Division to continue to be shut-in 

beyond the time permitted by Utah Admin. Code R. 639-3-36. 

13. Mr. Barton has failed or refused, and is unable, to conduct the required reclamation of the 

Subject Well.  

Cause II: Bond Forfeiture for Failure to Comply with Conditions of the Permit 

14. Under Utah Admin. Code R. 649-3-1.16.1.2, the Division is required to take action in front 

of the Board to forfeit an operator’s bond when the operator is in “[n]oncompliance as to the 

conditions of a permit issued by the division.”  

15. Mr. Barton is in violation of numerous terms of his permit to drill the Subject Well from the 

Division. 

16. Specifically, Mr. Barton’s permit to drill the Subject Well requires “[c]ompliance with the 

requirements of Utah Admin. R. 649-1 et seq.” Mr. Barton violated the terms of his permit to 

drill the Subject Well in numerous instances, including by: (1) failing to maintain continuous 

operation of the Subject Well for more than twelve months without Division approval as 

required under Utah Admin. Code R. 649-3-36; (2) failing to notify the Division within 

twenty-four hours of spudding the Subject Well as required under R. 649-3-6.2.1; (3) failing 

to provide a well completion report within 30 days of the completion of the Subject Well as 
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required under R. 649-3-21.2; and (4) failing to maintain a field presence and maintain a safe 

and workmanlike manner at the Subject Well as required under R. 649-3-15.1.1. 

17. Under Utah Admin. Code R. 649-3-1.16, the Board has the authority to order forfeiture of the 

surety funds and order the funds to be delivered to the Division to plug and abandon the 

Subject Well and reclaim the abandoned site. 

Cause III: Penalties for Violations of the Permit, Rules, and Division Order 

18. The enforcement legislation enabling a Board Order assessing administrative penalties to 

have the full force and effect of an enforceable and final civil judgment from a court of law is 

codified in Utah Code Ann. § 40-6-11(8). 

19. Utah Code Ann. § 40-6-11(4)(a) provides that after an adjudicative proceeding where the 

Board determines a person has “violated any provision of this chapter, or any permit, rule, or 

order made under the provisions of this chapter, the board or division may impose an 

administrative penalty on the person not to exceed $5,000 per day for each day of violation.” 

Moreover, “[a]fter an administrative penalty is assessed under this chapter, the division may 

collect that administrative penalty as if the administrative penalty were a judgment issued by 

a court of law so long as the penalized person was provided with notice of the violation, a 

reasonable opportunity to cure, and an opportunity for a hearing under Title 63G, Chapter 4, 

Administrative Procedures Act, and the administrative and appellate remedies are 

exhausted.” Id. at § 40-6-11(8). 

20. Mr. Barton violated the Division Order to plug and reclaim the Subject Well and violated a 

host of administrative rules incorporated into his permit including: Utah Admin. Code R. 

649-3-36, failure to maintain continuous operations; R. 649-3-6.2.1, failure to notify Division 

of well spudding within twenty-four hours; R. 649-3-21.2, failure to submit a well 
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completion report within thirty days of well completion; and R. 649-3-15.1.1, failure to 

maintain a field presence and workmanlike site conditions. 

21. Each of these violations allow for an administrative penalty of up to $5000 per day under 

Utah Code Ann. § 40-6-11(4)(a). 

22. Mr. Barton was notified of the violations of the Division Order, his permit, and 

administrative rules and did not take actions to cure the violations. Additionally, Mr. Barton 

did not appear at the hearing or file a response to the Notice initiating this action. 

23. Therefore, the Division may collect administrative penalties against Mr. Barton, subject to 

exhaustion of administrative and appellate remedies outlined below. 

24. Under Utah law, retroactive application of a law is typically disfavored, unless the “statute 

changes only procedural law by providing a different mode or form of procedure for 

enforcing substantive rights. Such remedial statutes are generally applied retrospectively to 

accrued or pending actions to further the Legislature's remedial purpose.” Pilcher v. State, 

Dep't of Soc. Servs., 663 P.2d 450, 455 (Utah 1983) (Retroactively applying a statute 

modifying the administrative procedures to better facilitate recovery of child support debts); 

See also Boucofski v. Jacobsen, 104 P. at 120 (Utah 1909) (applying exception to a mortgage 

foreclosure and personal civil judgment) and Foil v. Ballinger, 601 P.2d 144, 151 (Utah 

1979) (amendment to statute of limitation applied to pending case). 

25. “[P]rocedural statutes enacted subsequent to the initiation of a suit ... appl[y] not only to 

future actions, but also to accrued and pending actions....” Wasatch Cty. v. Okelberry, 2015 

UT App 192, ¶ 20, 357 P.3d 586 (citing State v. Clark, 2011 UT 23, ¶ 12, 251 P.3d 829). A 

case is “. . . pending from the time of its commencement until its final determination on 

appeal.” State v. Daniels, 40 P.3d 611, 623 (Utah 2002). 
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26. Therefore, statutes pertaining to this Cause are not to be applied retroactively unless an 

exception applies, e.g., the newly enacted law does not enlarge, eliminate, or destroy 

substantive rights. See Goebel. v. Salt Lake S. R.R. Co., 2004 UT 80, ¶ 39, 104 P.3d 1185.  

27. The amendments to Utah Code Ann. § 40-6-11(8) made during the 2020 Utah Legislative 

General Session changed the procedure the Division and Board use to collect administrative 

penalties stemming from violations of the Act, administrative rules, permits, and orders. 

Since these amendments were procedural in nature, there will be no impermissible 

retroactive application of a civil statute by applying the legislative modifications to this 

Order.  

28. Under the statutorily mandated procedural rules applicable to the Board, “[a]ny order made 

by the board is effective upon issuance.” Utah Code Ann. § 40-6-(4)(a). This Order has been 

pending since the hearing and the passage of the applicable enforcement legislation is 

procedural and non-substantive. As such, this Order constitutes a final enforceable judgment 

authorizing the Division to seek immediate execution and collection of any specified 

monetary sums or administrative penalties. 

29. Based on a number of factors, including the onset of a global pandemic, the Board finds and 

concludes good cause exists under Utah Admin. Code R. 641-100-400 for suspension of the 

time-frame specified under Utah Admin Code R. 641-109-200 for completion of orders 

within thirty days following a hearing. 

Order  

 Based upon the Notice, testimony, and evidence submitted, and the Findings of Fact and 

Conclusions of Law stated above, the Board hereby Orders the following: 

1. The relief requested in this Cause is GRANTED.  
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2. Mr. Barton is in default to the Division’s claims for relief against him and this Order 

constitutes a Default Judgment in favor of the Division for each claim of relief asserted.  

3. Mr. Barton’s interest in the $15,000 cash surety bond for the Subject Well shall be forfeited 

and released to the Division to plug and abandon the Subject Well.  

4. The Division may use the forfeited funds to complete the plugging and restoration of the 

Subject Well as permitted by Utah Admin. Code R. 649-3-1.16. 

5. The Division may take additional action, as necessary, to recover costs associated with 

plugging and reclamation of the Subject Wells if the forfeited sureties are insufficient and 

any amount in excess of the costs of plugging and restoration shall be returned to Mr. Barton. 

6. The Division shall collect administrative penalties against Mr. Barton for violations of the 

Act and oil and gas rules, in an amount of $15,000. 

7. The Division may file a civil court action as necessary enforce the terms of this Order.  

8. Notice of Right to Seek Reconsideration or Judicial Review: As required by Utah Code Ann. 

§ 63G-4-208(1)(e)–(g), the Board hereby notifies all parties in interest that they have the 

right to seek judicial review of this final Board Order in this formal adjudication by filing a 

timely appeal with the Utah Supreme Court within thirty days after the date that this Order 

issues. Utah Code Ann. §§ 63G-4-401(3)(a) and -403. As an alternative to seeking immediate 

judicial review, and not as a prerequisite to seeking judicial review, the Board also hereby 

notifies the parties that they may request the Board to reconsider this Order, which 

constitutes a final agency action of the Board. Utah Code Ann. § 63G-4-302 (Agency Review 

– Reconsideration) states:  

(1) (a) Within 20 days after the date that an order is issued for 
which review by the agency or by a superior agency under Section 
63G-4-301 is unavailable, and if the order would otherwise 
constitute final agency action, any party may file a written request 
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for reconsideration with the agency, stating the specific grounds 
upon which relief is requested. 
(b) Unless otherwise provided by statute, the filing of the request is 
not a prerequisite for seeking judicial review of the order. 
 
(2) The request for reconsideration shall be filed with the agency 
and one copy shall be mailed to each party by the person making 
the request. 
 
(3) (a) The agency head, or a person designated for that purpose, 
shall issue a written order granting the request or denying the 
request. 
(b) If the agency head or the person designated for that purpose 
does not issue an order within 20 days after the filing of the 
request, the request for reconsideration shall be considered to be 
denied. 

 
       The Board also hereby notifies the parties that Utah Admin. Code R. 641-110-100 states:  

Any person affected by a final order or decision of the Board may 
file a petition for rehearing. Unless otherwise provided, a petition 
for rehearing must be filed no later than the 10th day of the month 
following the date of signing of the final order or decision for 
which the rehearing is sought. A copy of such petition will be 
served on each other party to the proceeding no later than the 15th 
day of that month.  

 
Utah Admin. Code R. 641-110-200 states the required contents for a petition for rehearing. If 

there is any conflict between the deadline in Utah Code Ann. § 63G-4-301 and the deadline 

in Utah Admin. Code R. 641-110-100 for timely filing a petition for rehearing, the Board 

hereby rules the later of the two deadlines shall be available to any party filing a petition 

requesting a rehearing of this matter. If the Board later denies a timely petition for rehearing, 

the party may still seek judicial review of the Order by perfecting a timely appeal with the 

Utah Supreme Court within thirty days thereafter.  
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9. The Board retains continuing jurisdiction over all the parties and over the subject matter of 

this Cause, except to the extent said jurisdiction may be divested by the filing of a timely 

appeal to seek judicial review of this Order by the Utah Supreme Court.  

 

DATED this _____ day of September, 2020.  

 
 

 
 
STATE OF UTAH 
BOARD OF OIL, GAS, AND MINING 
 
 
Chris Hansen, Chairman 
1594 W. North Temple, Ste. 1210 
Salt Lake City, Utah 84116  

 


