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Comments from Tony Hunter

Mr. Hunter identified five areas of concern with the Operatorship Rules: 

(1) Self-designation of "Operator" 
(a) 50% self-designation presents evidentiary and practical challenges. 
(b) Division comments to follow. 

(2) Preparation for Drilling 
(a) Mr. Hunter presents an overbroad interpretation; if no APD is filed then there can 

be no preparation for drilling attributed to that well. 
(b) During the protest period operator takes those actions at their own risk. 

(3) Permit Revocation
(a) Permit revocation is discretionary and may be necessary in certain cases to 

address stale APDs.
(4) Permit Protest

(a) 10 days notice too short, notice via website inadequate. 
(b) Division comments to follow. 

(5) Permit Considerations
(a) Division disagrees with Mr. Hunter’s comment. 
(b) The categories are appropriate and non-exhaustive. 



Division’s Recommendations:

R649-2-4. Designation of Operator.

1. Subject to the provision of Subsections (2) and (3) below, the designated Operator of a Well or drilling unit 

shall be the Owner which:

a. owns outright more than 5070% of the working interest in the drilling unit or, in the absence of a 

Board order establishing a drilling unit, the lease or oil and gas in the lands upon which the Well is to be located; 

or 

b. if said party owns 5070% or less of the working interest, having the written authorization and 

designation by additional Owners to operate on their behalf which, in the aggregate with said party’s interest, 

total more than 50% of the working interest  in the applicable drilling unit or, in the absence of a Board order 

establishing a drilling unit, the lease or oil and gas in the lands upon which the Well is to be located; or

c. If more than 5070% of the Owners in the drilling unit or, in the absence of a Board order establishing 

a drilling unit, the lease or oil and gas in the lands upon which the Well is to be located, have entered into a JOA, 

and the designated operator thereunder has non-consented an operation and the consenting parties have 

designated another Owner to perform said operations pursuant to the terms of said JOA, the Owner so 

designated by the consenting parties.

Explanation:

1. Avoids “close-calls” and is easier to administer by the Division. 

2. Precedent for 70% ownership found in the Unitization Statute. Utah Code § 40-6-8(4).

Designation of Operator Should Occur at 70% not 50%.



Division’s Recommendations:

R649-3-4. Permitting of Wells to be Drilled, Deepened or Plugged-Back.

***

2.7. A self-certification, evidenced by an affidavit or declaration in conformity with the Utah Code § 78B-18a-101 

et seq., by the Operator that it satisfies the criteria set forth in R649-2-4(1).

Explanation:

1. Division does not have the resources to conduct an independent examination of title, an affidavit or 

declaration is prima facie evidence that an operator meets the requirements of R649-2-4(1) for the 

purposes of an initial administrative determination. 

2. If there is controversy over whether the operator has a sufficient interest an owner may challenge that 

determination. 

3. This shifting of burden to the non-applicant owner is necessary because the Division does not have 

independent resources to verify title. 

Self-Certification Must Include Affidavit or Declaration



Division’s Recommendations:

R649-3-4. Permitting of Wells to be Drilled, Deepened or Plugged-Back.

***

3. If the Division finds the APD to be complete and otherwise in accordance with the rules of the Division and 

orders of the Board, it shall approve the APD.  Notice of the approval shall: (1) be posted on the Division’s “Live 

Data Search” website, and, unless otherwise waived, (2) be sent by the applicant to each owner within a drilling 

unit. In unspaced lands, notice of the approval must be sent to each owner within 660 feet of the wellbore.

Explanation:

1. Online notice is not sufficient. Given the self-designation of the operator, the notice must be sent via 

certified mail. 

Notice Must Be Made By Certified Mail, Unless Waived



Division’s Recommendations:

R649-3-4. Permitting of Wells to be Drilled, Deepened or Plugged-Back.

***

4. A non-applicant Owner within the drilling unit or, in the absence of a Board order establishing a drilling 

unit, in the lease or oil and gas in the lands upon which the Well is to be located, may then protest the APD 

approval by filing a Request for Agency Action with the Board within ten (10) thirty (30) calendar days of the 

posting of the APD approval by the Division on its website in accordance with R649-2-4 (3), or mailing of the 

approval by the applicant, whichever occurs later.  Any operations commenced after the APD approval but 

before the ten (10)thirty (30) day period has expired will not constitute a violation of the APD, but will be at the 

Operator’s sole risk and shall not be deemed Preparation for Drilling for purposes of Rule R649-2-4(2)(a).  The 

ten (10)thirty (30) day period may be waived by the Division in its sole discretion upon written application and 

good cause shown….

Explanation:

1. A 10-day notice period is not enough time for a party to determine whether or not they should protest 

the approval. 

An interested party should have 30 days to contest the APD. 



Conclusion

The Division recommends that: 
(1) the Board move to enter formal rulemaking with the 
Forced Pooling rules, but 
(2) refrain from entering formal rulemaking with respect 
to Operatorship and Horizontal Rules until they take a 
more an appropriate form.

- Although the Forced Pooling and Operatorship Rules 
are taking shape, the Horizontal Rules have not been 
fully drafted. 

- Forgoing formal rulemaking now will save the Board 
from the prolonged debates that took place, and 
instead allow the Division to continue to workshop the 
rules so they represent as much of a compromise as 
possible. 


