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April 21, 2020 
 
Dear Chairman Gill and Members of the Board, 

In my view, most of the problems addressed by the proposed Operatorship rule could be 
and should be addressed on a case-by-case basis before the Board in a regular pooling hearing. I 
believe it will be a rare occasion when the issues contemplated by the proposal need to be resolved 
through an adversarial process. If the owners are in contact with each other and have been 
participating in good-faith negotiations and are aware of the status of their leaseholds, negotiations 
should suffice in the overwhelming majority of cases. 

The primary concern I have is that the proposed rules will be used to box out competition 
for leases and operating rights and strand resources underground as a result. This will be done by 
1) using the proposed rules in concert (Compulsory Pooling, Operatorship, Siting) to engineer a 
scenario which 2) achieves a purported 50.1% of mineral ownership in a proposed well site of 
applicant’s design that results in 3) an irrevocable commitment of mineral ownership under entire 
sections or multiple sections to the applicant’s exclusive control without 4) notice, hearing, or 
opportunity to object. 

The proposed language has a number of weaknesses that I have set out below. Honestly, 
I’m not yet sure how to fix them.  

The first problem is that it puts the Board in the position of picking winners and losers in 
the field – either by rule without knowing the facts of a case, or by setting up a system which may 
unfairly advantage certain parties over others even when the facts are heard. I don’t know if that 
is “fixable.” 

The second problem is that the forthcoming horizontal siting rule (which will further 
muddy the waters) is going to change the system entirely, by excluding entire classes of drilling 
projects from requiring Board approval. While this may be a laudable objective from an 
“administrative efficiency” perspective, it may have the knock-on effect of abandoning the Board’s 
twin duties of protecting correlative rights and preventing waste. I am only at the earliest stages of 
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understanding how this third rule is going to play with the compulsory pooling rule and the 
proposed operatorship rule. 

Please consider these following points before submitting any language to the Utah Bulletin for 
potential publication. 

1. Self-designation of "Operator" R649-2-4.1 

The proposed regulation assumes facts not in evidence - literally. Without Board approval or 
even Division evaluation, any Owner who thinks they own 50.1% of a Drilling Unit becomes the 
Operator unless and until they are challenged under a restricted set of circumstances. Upon self-
designation, an Owner can foreclose challenges to that status by simply engaging in "Preparation 
for Drilling." While the proposed definitions may be based on JOA language, the difference is that 
an executed JOA includes a recitation of agreed ownership proportions on Exhibit A. There is no 
such agreement present here. If implemented as proposed, the Division will need the services of a 
title examiner to determine the issues at an administrative level. Requiring an affidavit is a step in 
the right direction. But the landman affiant is either going to be self-certifying his or her own 
acquisition work, or merely stating that a title opinion said his or her acquisition work was 
sufficient. 

Furthermore, the Division recommended during the February Board hearing that the ownership 
percentage be increased to 70% to place it in line with the requirements for unit approval. The 
cushion provided by the extra 20% ownership would prevent the Division from having to referee 
“close calls” in ownership, as well as avoid the inevitable “exact 50/50” ownership split that no 
doubt arise. This recommendation has apparently been withdrawn. When the operatorship of a 
proposed two-section unit could come down to the size of the irregular survey lots caused by a 
correction line or river channel, this cushion might be sorely missed by the Division and Board.  

2. Preparation for Drilling R649-1-1 

"Instructions were to prohibit challenge once pad construction begins.  It is included in definition 
of Preparation for Drilling." - Fred MacDonald comment dated September 5, 2019. 

The above comment was included in the Word document containing proposed regulation sent 
to me for review prior to the February Board hearing.  

The most commonly accepted standard for an irrevocable commitment of resources to an oil 
well is the "commencement of operations" standard - which is mostly interpreted to mean "a rig 
capable of reaching total depth on site and drilling." This proposal creates a new and amorphous 
standard: "Preparation for Drilling." "Commencement of access road and pad construction" could 
take place before an APD is approved under the terms of a typical O&GL or surface use agreement. 
Thus, the "instruction" by the UPA seems designed to actively thwart the ability of other owners 
to effectively protest unilateral actions by one Owner. The short period of time (only 10 days, see 
below) cements this impression in my mind. Even worse, the Division recommended that the time 
be extended to 30 days at the February hearing, only for that recommendation to be retracted in 
the current proposal. I don’t see how this can be interpreted as anything more than stacking the 
deck against a challenge. 
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3. Permit Revocation R649-2-4.4 

This section is simply a logical fallacy. First, the Division isn’t supposed to even entertain an 
application by a non-Operator under the proposed R649-3-4.1 (“only APD’s submitted by the 
Operator shall be accepted and processed by the Division.”). So, there shouldn’t be anything to 
revoke. Of course, that requirement is also problematic because how is the Division supposed to 
know who is on the “white list” for permit approval from a particular location? Second, the 
Division presumably granted the original APD based on the evidence submitted by the applicant 
in good faith and/or under penalty of perjury. Presumably, the party submitting the revocation 
request is also doing so. Is the Division going to evaluate those competing statements at an 
administrative level? Also, the language itself is unclear. It seems to empower the Division to 
revoke authorities granted under an oil and gas lease, which it does not have the authority to do. 

Additionally, the rule creates an incentive to play spacing games with the upcoming horizontal 
siting rules. For example, if a well is permitted on a non-spaced stand-up 1280 basis, and then 
another party requests lay-down 1280 spacing and operator designation, is there going to be a 
method to resolve that? The proposed resolution in R649-3-4.9 through 11 only guarantees that no 
one will bother drilling on the siting rule. Maybe that is preferable, and we can dispense with the 
need for a horizontal siting rule altogether. I would never recommend to a client that they rely on 
an APD in an unspaced area with this rule on the books. I don’t see how this proposal is better 
than “first come, first served” if the APD approval has already been granted. 

4. Permit Protest R649-3-4.4 

Similar to the revocation problem, an APD can be “unapproved” after approval by filing an 
RAA within 10 days of posting to the Division’s website. Also, Division can “waive” the 10-day 
period – apparently deciding that the rights of the other Owners aren’t sufficient enough to be 
protected – upon request of the applicant. This has the apparent affect of making the APD 
“unprotestable.” Is the Division going to decide that on an administrative level? 

Furthermore, this 10-day period is far too short for deciding to protest an APD. At the February 
hearing, the Division recommended mailing individual notice to affected owners and giving 30 
days to file a protest. This, once again, has been retracted. Approval of an APD and designation of 
an operator is a State action, and foreclosing the ability to protest via bureaucratic regulation once 
again suggests that the purpose of the rule is to prevent any kind of pushback, review, or even 
meaningful analysis of drilling proposals. If there’s no way to protest a decision, then it really 
doesn’t matter what gets decided.  

5. Permit Considerations R-649-2-4.3 

The list of criteria for judging an applicant worthy of an APD are non-exhaustive, but 
problematic in what is listed. First, the “lease expiring” criteria explicitly needs heavier weight, 
both here and under proposed R649-3-4.5. Otherwise, Owners will happily play games with 
leasehold terms (e.g. top leasing) to block development by competitors. If a minority owner in a 
drilling unit needs to drill a well to save a lease, they should be able to do so.  
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Surface use agreements and rig contracts are irrelevant to the discussion of whether or not the 
correlative rights of owners are protected or waste is occurring. Those are private contracts with 
parties who don’t have correlative rights and have no impact on the ultimate recovery of the 
resource. Along those lines, the “infrastructure” criteria is misplaced. The Division and Board 
should not be playing favorites just because one company or another owns a gathering system 
nearby. Finally, what does “geology” have to do with this discussion at all? 

*** 

In conclusion, this rule had the makings of a compromise solution after the February 
hearing. After the Division retracted its recommendations, that is no longer the case. The UPA 
proposal has been adopted by the Division. 

      
 Very Truly Yours, 

 

 

Tony Hunter 

 




