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Haley Sousa (No. 14333) 
Gordon H. Rowe (No. 17308) 
Assistant Attorneys General 
Sean D. Reyes (No. 7969) 
Utah Attorney General 
1594 W. North Temple, Suite 300 
Salt Lake City, Utah 84116 
Tel: (801) 538-7227 
 
Attorneys for Utah Division of Oil, Gas and Mining 

 
   

 
BEFORE THE UTAH BOARD OF OIL, GAS AND MINING 

  

   
 

 

 
MEMORANDUM RE: DIVISION 

INVESTIGATION AND NEGOTIATION 
 

 Docket No. 2020-003 

 Cause No. 479-01 

IN THE MATTER OF: Request for 
Agency Action of Betty Larraine Oliver, 
Trustee of the BETTY T. BOWDEN TRUST, to 
Set For Investigation and Negotiation to 
Determine Why NADK, LLC Has Not Paid 
Proceeds Attributable to the Betty T. 
Bowden Trust’s Royalty Interest on 
Production From Wells Located in Sections 
5 and 7, Township 7 South, Range 21 East, 
Uintah County, Utah 

 
 

 
 The Division of Oil, Gas and Mining (Division) respectfully submits this memorandum 

detailing its findings from the investigation and negotiation of the above-captioned matter, as 

ordered by the Board of Oil, Gas and Mining (Board) in its February 3, 2020 Order Setting the 

Matter for Investigation and Negotiation Pursuant to Utah Code § 40-6-9(5). 

 On April 14, 2020, the Board issued an Order Granting Continuance, allowing the 

Division an additional sixty (60) days to complete investigation and negotiation.  

 The Division’s investigation and negotiation in this matter concluded on June 10, 2020 

but the matter has not been resolved.   

 

 

 

F I L E D 
 

JUNE  23  2020 
 

SECRETARY, BOARD OF 
OIL, GAS & MINING 
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I. Investigation and Negotiation Findings 

 NADK, LLC (NADK) is the operator of record for two wells: 1) Alta 5-1-B (Subject 

Well 1); and 2) Alta 5-2-C (Subject Well 2) (collectively Subject Wells).  The Division approved 

NADK’s application for change of operator on January 30, 2018.  NADK produced from the 

Subject Wells between January 2018 through May 2019.  The Subject Wells have been shut-in 

since June 2019.   

 NADK purchased the Subject Wells from Summit Operating, LLC (Summit).  NADK 

indicated that it was unable to obtain royalty owner records from Summit and therefore could not 

make the required payments. In July 2019, the Division acquired a list of royalty interest owners 

and their addresses from Summit and provided the list to NADK.  After NADK received this list 

from the Division, the Division understands that NADK did not make the required payments for 

lack of funds. 

 At the time of NADK’s purchase of the Subject Wells, Betty T. Bowden owned a royalty 

interest of .0216049% for Subject Well 1 and a royalty interest of .03125% for Subject Well 2.  

Betty T. Bowden passed away on January 8, 2018 and her royalty interests passed to the Betty T. 

Bowden Trust (BTBT).  BTBT recorded its Certificate of Trust with the Uintah County Recorder 

on October 25, 2019.  On November 13, 2019, BTBT notified NADK that it had recorded the 

trust. 

 According to reports provided to the Division, during the 17 months while the Subject 

Wells were producing, Subject Well 1 sold a total of 3,989 BBL of oil.  Using the Chevron 

Monthly Average Oil price, the Division estimates that approximately $4,550.00 is owed to 

BTBT for Subject Well 1.  During that same time, Subject Well 2 sold a total 3,758 BBL of oil.  

The Division estimates that approximately $5,510.00 is owed to BTBT for Subject Well 2.  
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 NADK notified the Division that it had not placed the royalty proceeds into an escrow 

account.  

 NADK has stated it has entered into a purchase and sale agreement to sell the Subject 

Wells.  NADK asserts that the purchase and sale agreement includes provisions for the buyer to 

pay past due royalty payments and delinquent property taxes.  However, the Division has not 

been provided with a copy of the purchase and sale agreement, and the Division has not been 

contacted by the buyer.  

II. Remedies provided by Utah Code Ann. § 40-6-9 

 Utah law allows persons entitled to oil and gas proceeds to petition the Board for a 

hearing to determine why proceeds have not been paid to them.  Utah Code Ann. § 40-6-9(4).  

Upon receipt of a petition, the Board sets the matter for investigation and negotiation by the 

Division.  Id. § 40-9-6(5).  Upon conclusion of the Division’s investigation and negotiation, if 

the matter has not yet been resolved, the Board may set a hearing within 30 days.  Id. § 40-9-

6(6a). 

 If the Board holds a hearing to determine why the proceeds have not been paid, the Board 

has different options available to make the petitioner whole, depending on the circumstances.  

Specifically, the Board should consider two things: 1) whether the delay of payment was done 

with reasonable justification; and 2) whether the proceeds have been deposited into an interest 

bearing escrow account.  

a. Whether Delay of Payment Was Done With Reasonable Justification 

 Utah Code Ann. § 40-6-9(8) lists four situations wherein an operator may have 

reasonable justification for failure to pay royalty payments.   
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 The first situation is when the operator fails to make payment in good faith reliance on a 

title opinion that questions good and marketable title of record to the person claiming rights to 

the payment.  Id. § 40-6-9(8)(a).  In this situation, the operator must also provide the title opinion 

to the person claiming entitlement and allow that person to cure.  Id.  In this situation, the 

Division does not have reason to believe that NADK commissioned a title opinion.  

 The second situation is when the operator receives information which: 1) calls into 

question the person’s right to receive payment; 2) renders the title unmarketable; or 3) exposes 

the operator to risk of liability to third parties if payment is rendered.  Id. § 40-6-9(8)(b). 

The Division does not have reason to believe that NADK received any such information such 

that payment shouldn’t be made.  

 The third situation is when the total amount of proceeds owed at the end of any month is 

less than $100.  Id. § 40-6-9(8)(c).  Without knowing the specifics on how much NADK sold the 

oil from the well for, it appears there may have been some months where the proceeds owed at 

the end of the month totaled less than $100.  However, because NADK also failed to make 

payments in the months where the amount owed was in excess of $100, the Division does not 

believe that NADK meets the spirit of this subsection.   

 The final situation is when the “person entitled to payment has failed or refused to 

execute a division or transfer order acknowledging the proper interest to which the person claims 

to be entitled and setting forth the mailing address to which payment may be directed.” Id. § 40-

6-9(8)(d).  While BTBT did not provide NADK with a copy of the Certificate of Trust until 

November 2019, which then put NADK on notice of the proper mailing address for remitting 

payment following the change in royalty interest ownership, the Division nonetheless does not 

believe that NADK meets this subsection.  Without knowing the BTBT had taken ownership of 
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the royalty, NADK made no effort to remit royalty payment to Betty T. Bowden.  The Division 

did not uncover any evidence that NADK was aware that Betty T. Bowden had passed and that 

her portion of royalty payments should be withheld until notification from the heirs.  As such, the 

Division does not believe that NADK can reasonably rely on this option as demonstration that 

NADK had reasonable justification for withholding royalty payments to BTBT.  

 Based on the investigation and negotiation, the Division does not believe NADK meets 

any of the statutory requirements providing reasonable justification for withholding payment.   

b. Whether Proceeds Have Been Deposited Into an Escrow Account 

 The Board has different remedies available based on whether the operator deposited the 

proceeds owed into an interest bearing escrow account.  In this case, NADK did not deposit the 

proceeds into an escrow account, and therefore the Division will focus on the remedies available 

only in the current situation.  

 Utah Code Ann. § 40-6-9(7)(a) states that in instances where the Board determines that 

the proceeds were not deposited into an escrow account, the Board may order that: 1) a complete 

accounting be made; and 2) “the proceeds be subject to an interest rate of 1.5% per month, as a 

substitute for an escrow account interest rate, accruing from the date the payment should have 

been suspended in accordance with Subsection (3).”   

 After a hearing wherein the Board determines that the delay of payment is without 

reasonable justification, which the Division argues is applicable to the current case, the Board 

may assess a penalty of up to 25% of the total proceeds and interest.  Id. § 40-6-9(7)(b)(ii). 

c. Distribution of the Total Sum 

 If the Board determines that the petitioner was entitled to payments that were delayed 

without reasonable justification, the Board shall set a date for final distribution of the total sum, 
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which is no later than 90 days from the hearing. Id. § 40-6-9(7)(c)(i).  If the time for payment 

passes without remittance, the Board shall order that the total proceeds, interest and any penalty 

be subject to a 1.5% interest rate per month until payment is made in full.  Id. § 40-6-9(7)(c)(ii). 

III. Division Recommendation 

The Division recommends the Board order that:  

1) a complete accounting be made by NADK; 

2) the proceeds be subject to an interest rate of 1.5% per month, as a substitute for an 

escrow account interest rate, accruing from the date the payment should have been 

suspended in accordance with Utah Code Ann. § 40-6-9(3); and  

3) a penalty of up 25% of the total proceeds and interest as determined after a complete 

accounting is made be assessed.  

 

Respectfully submitted this 23rd day of June, 2020.   

 
UTAH OFFICE OF THE ATTORNEY GENERAL 
 
 
  /s/ Haley Sousa                                            
Haley Sousa 
Gordon H. Rowe 
Assistant Attorneys General 
1594 West North Temple, Suite 300 
Salt Lake City, Utah 84116-3154 
Tel:       (801) 538-7227 
Email:  hsousa@agutah.gov              

growe@agutah.gov   
 
Attorneys for the Division of Oil, Gas and 
Mining 
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CERTIFICATE OF MAILING 

I certify that I caused to be mailed the Memorandum re: Division Investigation and Negotiation, 

Cause No. 479-01; Docket No. 2020-003 to the following parties on the 23rd day of June 2020.   

 

By email: 

Betty T. Bowden Trust  
c/o Betty Larraine Oliver, Trustee  
845 N 2050 W  
Vernal, UT 84078  
Email: kazeckd@gmail.com 
sstormey@gmail.com 

NADK, LLC  
778 N 7308  
Orem, UT 84097  
Email: jdaveknowles@gmail.com 

 
Mike Begley  
Utah Attorney General's Office  
Natural Resources Division  
1594 W. North Temple, Suite 300  
Salt Lake City, UT 84116  
Email: mbegley@agutah.gov  
Assistant Attorney General's Office 
representing the Utah Board of Oil, Gas and 
Mining 
 

 
Beverly Wiser 
Utah Division of Oil, Gas and Mining 
1594 W. North Temple, Suite 300  
Salt Lake City, UT 84116  
Email: btwiser@utah.gov  

 

 

 

 

   /s/ Haley Sousa                       


