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A public meeting was held on Wednesday, February 24, 2016, in the auditorium of the 
Department of Natural Resources, 1594 West North Temple, Salt Lake City, Utah.  The meeting 
was streamed live on the Department of Natural Resources YouTube channel.  The link for the 
Briefing Session is https://youtu.be/MyPskdRja5Q, and the link for the Board Hearing is 
https://youtu.be/bVvvvz-2Fmo. 
 
ATTENDEES: 
Board Members: 
Ruland J. Gill, Jr, Chairman  
Richard K. Borden, Excused 
Michael R. Brown, Excused 
Susan S. Davis 
Chris D. Hansen, Excused at  1:00 p.m. 
Carl F. Kendell 
Gordon L. Moon 
 
Utah Attorney General’s Office, Natural Resources Division: 
Michael S. Johnson, AAG, representing the Board 
Steven F. Alder, AAG, representing the Division 
Melissa L. Reynolds, AAG, O’Hara Scholar 
John Robinson Jr., AAG, O’Hara Scholar 
 
Division of Oil, Gas and Mining: 
John R. Baza, Division Director 
Steve L. Schneider, Admin. Policy Coordinator 
Julie Ann Carter, Board Secretary 
John Rogers, Assoc. Director, Oil and Gas Program 
Dana Dean, Assoc. Director, Mining Program 
Hollie Brown, Public Information Officer 
Jan Morse, AMRP Program 
Leslie Heppler, Minerals Program 
Beverly Weiser, Auditor, Oil and Gas Program 
Daron Haddock, Mgr., Coal Program 
Randy Thackeray, Audit Mgr., Oil and Gas Program 
Brad Hill, Permit Mgr., Oil and Gas Program 
Dustin Doucet, Petroleum Engineer, Oil and Gas Program 
Josh Payne, Oil and Gas Program 
Mike Bradley, Minerals Program 
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Rio Tinto Kennecott 
Trevor Heaton 
 
Bureau of Land Management 
Michael Coulthard, Salt Lake City Office 
 
MacDonald and Miller Mineral Resources PLLC 
Frederick M. MacDonald, Esq. 
 
Fidelity Exploration & Production Company 
Laurie Tur- Senior Landman 
Dave List - Senior Geophysicist Consultant 
Mike Morrison - Operations/ Asset Manager 
 
Holland & Hart, LLP 
Mark L. Burghardt, Esq. 
 
Beatty & Wozniak, P.C. 
David P. Bolda, Esq.,  
 
Crescent Point Energy U.S. Corp 
Derek Pimm, Landman 
Katherine Matthews, Sr. Development Engineer 
 
 
 The Chairman, Ruland J. Gill, Jr., called the Board of Oil Gas and Mining meeting to 
order at 9:05 a.m.  Mr. John R. Baza, Director of the Division of Oil, Gas, and Mining, 
conducted the briefing session. 
 
The Division of Oil, Gas and Mining conducted a Briefing Session at 8:00 a.m.:   
 
1. Update on Hydraulic Fracturing Rule Litigation 
 
 Mr. John Robinson Jr, Assistant Attorney General, updated the Board on the status of 
litigation regarding the Hydraulic Fracturing Rule.  The Federal Appeals Court has granted an 
injunction.  A merit briefing is due soon.  See handout. 
 
 
2. Rio Tinto Kennecott Bingham Mine Annual Report 
  
 Mr. Trevor Heaton, Senior Project Engineer, Kennecott Utah Copper, reported on 
reclamation activities in 2015 that are required by the Bingham Mine permit.  Mr. Heaton also 
gave a report on expected reclamation activities in 2015.  See handout. 
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3. Legislative Update 
  
 Mr. Steve Schneider, Administrative Policy Coordinator, Utah Division of Oil, Gas and 
Mining, reported on the status of bills before the Senate and the House that will effect the Board, 
the Division, and state government.  The Bill regarding the Oil and Gas conservation fund passed 
the house and has made it to the Senate.  See handout. 
 
 
4. Other  
 No information was presented. 
 
 
5. Next Month’s Agenda and Division Calendar  
 

 Uintah Basin Collab meeting in April; it will be a waxy crude workshop.  The Board is 
invited to attend.   

 IOGGC meeting in May, in Denver Colorado.  Due to funding shortfalls the Division will 
not attend.   

 
 
6. Opportunity for Public Comment 
 
 The Chairman opened the meeting for public comments.  Seeing none, the meeting was 
adjourned until 9:00 a.m. 
 
 
7. A meeting will be held during a Working Luncheon in Room 1010 to discuss  
Earth Day Nominations 
 This is an open and public meeting, and the public may attend. 
 
The briefing session adjourned at 8:50 a.m. 

 
 
 
 The Chairman, Ruland J. Gill, Jr., called the formal session of the Board of Oil Gas and 
Mining hearing to order at 9:05 a.m. 
 
The Board heard the following Matters at 9:00 a.m.:   
 
1. Docket No. 2016-001 Cause No. 187-11 – In the Matter of the Request for Agency 
Action of QEP ENERGY COMPANY for an order suspending the application of Utah Admin. 
Code R649-3-2, R649-3-10, and R649-3-11(1) and (2) for the South Red Wash Unit, covering 
the S½N½ and S½ of Section 1, all of Sections 12 and 13, and the N½ and SE¼ of Section 24, 
Township 8 South, Range 22 East, SLM, and all of Sections 3, 4, 6-10, 13-24, the E½NE¼ and 
S½ of Section 5, the S½ of Section 11, and the S½ of Section 12, Township 8 South, Range 23 
East, SLM, Uintah County, Utah. 
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 (The Board will consider the recommended findings of fact and conclusions of law 
generated by the hearing examiner from the hearing on January 19, 2016.) 
 

Time: 9:05 a.m. - 9:12 a.m. 
 
Board Members present - Ruland J. Gill, Jr., Chairman, Susan S. Davis, Chris D. Hansen, 
Carl F. Kendell, and Gordon L. Moon.  Michael R. Brown and Richard K. Borden were 
excused. 
 
Counsel for the Board:  Michael S. Johnson, Assistant Attorney General, Utah Attorney 
General’s Office, Natural Resources Division.   
 
Hearing Examiner:  John C. Rogers, Hearing Examiner, Assoc. Director, Oil and Gas, 
Utah Division of Oil, Gas and Mining.  
 
Counsel for the Hearing Examiner:  John Robinson Jr, Assistant Attorney General, 
Natural Resources.  
 
Counsel for the Petitioner:  Mark L. Burghardt, Holland & Hart, LLP.  
 
On behalf of Bureau of Land Management – Michael Coulthard, Utah State Office. 
 

 Testimony and evidence for this matter were taken at a hearing held on January 19, 2016, 
in room 1060 at the Department of Natural Resources building in Salt Lake City, Utah.  John C. 
Rogers, Associate Director, Oil & Gas Program, was appointed to be the Hearing Examiner for 
this matter.  Mr. Rogers presented the facts of the case; he supports the petition.  Mr. Burghardt 
requested that the petition be granted.  The Board approved the order as submitted by the hearing 
examiner by unanimous vote.  Ruland J. Gill, Jr., Chairman, Susan S. Davis, Chris D. Hansen, 
Carl F. Kendell, and Gordon L. Moon were present to vote on the motion.  The motion passed by 
unanimous vote.  Mr. Burghardt will file a proposed order. 
 
 
2. Docket No. 2016-002 Cause No. 166-07 – In the matter of the Request for Agency 
Action of FIDELITY EXPLORATION & PRODUCTION COMPANY for an order establishing 
a special drilling unit for the CCU 36-2-25-19 horizontal well for the production of oil and 
associated gas and hydrocarbons from the Paradox Formation comprised of the SE¼SE¼ of 
Section 25 and the S½S½ of Section 36, Township 25 South, Range 19 East, SLM, the N½N½ 
[unsurveyed] of Section 1 and Lot 1 of Section 2, Township 26 South, Range 19 East, SLM, and 
Lots 4 and 5 of Section 6, Township 26 South, Range 20 East, SLM, Grand County, Utah. 
 

Time: 9:12 a.m. – 9:51 a.m. 
 
Board Members present - Ruland J. Gill, Jr., Chairman, Susan S. Davis, Chris D. Hansen, 
Carl F. Kendell, and Gordon L. Moon.  Michael R. Brown and Richard K. Borden are 
excused. 
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Counsel for the Board:  Michael S. Johnson, Assistant Attorney General, Utah Attorney 
General’s Office, Natural Resources Division.   
 
Counsel for the Division – Steven F. Alder, Assistant Attorney General, Natural 
Resources.  
Witnesses: Dustin Doucet, Brad Hill, and John Rogers. 
 
Counsel for the Petitioner – Frederick M. MacDonald, Esq., MacDonald & Miller 
Mineral Legal Services, PLLC 
Witnesses: Laurie Tur, Dave List, and Mike Morrison.  
 
On Behalf of the Bureau of Land Management - Michael Coulthard, Utah State Office, 
Salt Lake City. 
 

 The Division supports the Request.  The Bureau of Land Management supports the 
Request.  The Petitioner asked that the Request be granted as submitted.  The Board made a 
motion to approve the Request for Agency Action as submitted.  Ruland J. Gill, Jr., Chairman, 
Susan S. Davis, Chris D. Hansen, Carl F. Kendell, and Gordon L. Moon were present to vote on 
the motion.  The motion passed by unanimous vote.  Mr. MacDonald will write the proposed 
order. 
 
 
3. Docket No. 2016-003 Cause No. S/037/0123 – In the matter of: reclamation at an 
unnamed, unpermitted mine, known by the Division as the Limestone mine, file no. S/037/0123, 
operated by MONUMENT RESOURCES, L.L.C., located in the west ½ of Section 6, Township 
42 South, Range 19 East, Salt Lake Base and Meridian, in San Juan County, Utah. 
 

Time: 9:51 a.m. - 10:39 a.m. 
 
Board Members present - Ruland J. Gill, Jr., Chairman, Susan S. Davis, Chris D. Hansen, 
Carl F. Kendell, and Gordon L. Moon.  Michael R. Brown and Richard K. Borden are 
excused. 
 
Counsel for the Board:  Michael S. Johnson, Assistant Attorney General, Utah Attorney 
General’s Office, Natural Resources Division.   
 
Counsel for the Division – John Robinson Jr, Assistant Attorney General, Natural 
Resources.  
Witnesses: Mike Bradley. 
 

 Monument Resources did not respond to the Notice of Agency Action, and has failed to 
appear today with representation.  The Board granted the Division’s motion to hold Monument 
Resources in default.  The Division requested that the Board grant the relief requested in the 
Notice of Agency Action.  The Board granted the relief as requested by unanimous vote.  Ruland 
J. Gill, Jr., Chairman, Susan S. Davis, Chris D. Hansen, Carl F. Kendell, and Gordon L. Moon 
were present to vote.  Mr. Robinson will prepare the proposed order. 
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4. Docket No. 2016-004 Cause No. 131-142 – In the matter of the Request for Agency 
Action of CRESCENT POINT ENERGY U.S. CORP for an order authorizing the flaring of gas 
in excess of the amounts allowed under Utah Admin. Code Rule R649-3-20(1.1) from the 
Gardner State 12-25-3-2E well located in the NW¼SW¼ of Section 25 in Township 3 South, 
Range 2 East, USM, Uintah County, Utah. 
 

Time: 10:51 a.m. - 1:30 p.m. 
 
Board Members present - Ruland J. Gill, Jr., Chairman, Susan S. Davis, Carl F. Kendell, 
and Gordon L. Moon.  Chris D. Hansen was excused at 1:00 p.m.  Michael R. Brown and 
Richard K. Borden were excused. 
 
Counsel for the Board:  Michael S. Johnson, Assistant Attorney General, Utah Attorney 
General’s Office, Natural Resources Division.   
 
Counsel for the Division – Steven F. Alder, Assistant Attorney General, Natural 
Resources.  
Witnesses: Dustin Doucet, and John Rogers. 
 
Counsel for the Petitioner – David P. Bolda, Esq., Beatty & Wozniak, P.C. 
Witnesses: Derek Pimm, and Katherine Matthews.   

 
 The Petitioner requested that the Request for Agency Action be granted as submitted.  
The Division is in support of the request.  The Board made a motion to approve the Request for 
Agency Action as submitted, but limited authorization for flaring to end as of December 31, 
2016.  Ruland J. Gill, Jr., Chairman, Susan S. Davis, Carl F. Kendell, and Gordon L. Moon were 
present to vote on the motion.  Chris Hansen was excused at 1:00 p.m. and did not participate in 
the vote.  The motion was granted by unanimous vote.   
 
 
5. Docket No. 2016-005 Cause No. 222-16 – In the matter of the Notice of Agency Action 
for an order requiring HINTO ENERGY, Inc. to plug and reclaim wells or, in the alternative, 
forfeiting surety bonds and authorizing the Division to plug and reclaim wells located in Sections 
14 and 24, Township 21 South, Range 23 East in Grand County, Utah. 
 

Time: 10:46 a.m. – 10:50 a.m. 
Board Members present - Ruland J. Gill, Jr., Chairman, Susan S. Davis, Chris D. Hansen, 
Carl F. Kendell, and Gordon L. Moon.  Michael R. Brown and Richard K. Borden were 
excused. 
 
Counsel for the Board:  Michael S. Johnson, Assistant Attorney General, Utah Attorney 
General’s Office, Natural Resources Division.   
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Counsel for the Division – Steven F. Alder, and Melissa L. Reynolds, Assistant Attorneys 
General, Natural Resources.  
Witnesses: Dustin Doucet, and John Rogers.  
 
Counsel for Hinto Energy, Inc.:  Daniel S. Sam, Law office of Sam, Reynolds & 
Evershed, P.C.  Not present. 
 
Counsel for Vectra Bank Colorado:  Brent A. Waite, ZB, N.A., Corporate Legal Services.  
Not present. 
 

 The Division of Oil, Gas, and Mining and Hinto Energy, Inc. filed a Stipulation and Joint 
Motion to Continue.  A representative of Hinto Energy, Inc. was not present.  The Division’s 
attorney, Ms. Reynolds, moved the Board to approve the stipulation and the motion to continue 
this matter.  The Board Chairman, Ruland J. Gill, Jr., signed the order granting the continuance 
and approved the stipulation.  This matter is continued to the March 23, 2016 Board hearing. 
 
 
 

FEBRUARY 24, 2016 MEETING MINUTES 
WORKING LUNCHEON RE: EARTH DAY NOMINATIONS 

OF THE BOARD OF OIL, GAS AND MINING 
DEPARTMENT OF NATURAL RESOURCES 

IN AND FOR THE STATE OF UTAH 
 
 A meeting was held during a Working Luncheon in Room 1010 to discuss Earth Day 
Nominations.  This is an open and public meeting, and the public was invited to attend. 
 
ATTENDEES: 
Board Members: 
Ruland J. Gill, Jr, Chairman 
Richard K. Borden, Excused 
Michael R. Brown, Excused 
Susan S. Davis 
Chris D. Hansen 
Carl F. Kendell 
Gordon L. Moon 
 
Division of Oil, Gas and Mining: 
John R. Baza, Division Director 
Julie Ann Carter, Board Secretary 
John Rogers, Assoc. Director, Oil and Gas Program 
Dana Dean, Assoc. Director, Mining Program 
Hollie Brown, Public Information Officer 
Daron Haddock, Mgr., Coal Program 
Paul Baker, Mgr., Minerals Program 
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Members of the Public: 
None present. 
 
 
 The Chairman called the meeting to order at 12:21 p.m. 
 
 The Division of Oil, Gas and Mining sent out a call for nominations for Earth Day 
Awards at the beginning of 2016.  The Division received and reviewed a total of nine 
nominations.  The Division presented each nomination to the Board (see handout).  The Board 
discussed the merits of each presentation to determine whether each nominee had met the 
requirements of an Earth Day Award.  The Board selected six nominees, Compass Minerals 
Ogden, Inc., Conoco Phillips, North American Exploration Inc., Canyon Fuel Company, LLC, 
Questar, and Ultradent Products, to give their presentations to the Board during the briefing 
session at the March 23, 2016 hearing.  Award winners will be chosen from those six during a 
working luncheon at the March hearing. 
 
 The meeting adjourned at 1:00 p.m. 
 



 
 

[Attorney information for the 

States of Wyoming, Colorado, 

and Utah at pages 59–60] 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF WYOMING 

 

STATE OF WYOMING; STATE OF   ) 

COLORADO; STATE OF NORTH   ) 

DAKOTA; and STATE OF UTAH,   ) 

   )  Case No. 15-CV-00043-SWS 

 Petitioners,  ) 

   ) Consolidated with 15-CV- 

 v.  )  00041- SWS 

   ) 

UNITED STATES DEPARTMENT OF  ) 

THE INTERIOR; SALLY JEWELL, in her ) 

official capacity as Secretary of the Interior; ) BRIEF IN SUPPORT OF 

UNITED STATES BUREAU OF LAND   ) WYOMING, COLORADO,   

MANAGEMENT; and NEIL KORNZE, in  ) AND UTAH’S PETITION 

his official capacity as Director of the  ) FOR REVIEW OF FINAL 

Bureau of Land Management,  ) AGENCY ACTION 

   ) 

 Respondents.  )
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INTRODUCTION 

Hydraulic fracturing (also referred to as fracking) is a process by which oil 

and gas operators pump a mixture of water, propping agents (such as sand), and 

chemicals into the ground at high pressures to create fractures, thereby releasing oil 

and gas trapped inside tight rock formations. Oil and gas operators have used this 

process to increase production from wells since the late 1940s. (DOIAR0001055, 

0001078). Recently, however, the use of decades-old hydraulic fracturing 

techniques—combined with new horizontal drilling techniques—have increased 

production dramatically. By 2013, approximately 90% of all wells on federal and 

Indian land were stimulated through the use of hydraulic fracturing and 60% of all 

wells utilized horizontal drilling technology. (DOIAR0069851). As a result, in the 

last ten to fifteen years, shale oil production has increased more than 500% and shale 

gas production has increased over 400% in the United States. (DOIAR0039909). 

Before the advent of these modern techniques, much of the oil and gas in these shale 

formations was considered unrecoverable. (DOIAR0039909).  

At the same time that companies began to combine modern horizontal drilling 

practices with long standing hydraulic fracturing practices, the regulatory landscape 

evolved to keep pace with the industry. That regulatory evolution, which provides 

the necessary background for this litigation, occurred in two stages. At first, the 

Environmental Protection Agency believed it lacked jurisdiction under the Safe 
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Drinking Water Act to regulate hydraulic fracturing. When the courts confirmed that 

the EPA indeed had jurisdiction in this area, Congress, through the Energy Policy 

Act of 2005, amended the Safe Drinking Water Act to affirmatively remove that 

responsibility from the EPA before it could begin regulating.  

With this change, the next stage of the regulatory evolution saw states 

exercising their own jurisdiction to regulate hydraulic fracturing within their 

borders, on both federal and non-federal land. In spite of this history—and in spite 

of Congress’s decision to remove hydraulic fracturing from federal environmental 

regulation—the Bureau of Land Management decided that it too should regulate 

hydraulic fracturing. In 2015, the Bureau finalized its rule to regulate hydraulic 

fracturing on public land, thereby creating a sweeping new regulatory regime that 

attempts to do what Congress prohibited the EPA from doing in 2005. The Bureau 

claims authority for its rule based on general rulemaking provisions contained in 

several land planning statutes rather than an environmental regulation statute. See 

Cal. Coastal Comm’n v. Granite Rock Co., 480 U.S. 572, 587 (1987) (for the 

distinction between environmental regulation and land planning statutes). 

 As a matter of law, the rule exceeds the Bureau’s statutory jurisdiction, 

conflicts with the Safe Drinking Water Act and the Energy Policy Act of 2005, and 

unlawfully interferes with state hydraulic fracturing regulations. As a matter of fact, 

reflected in the rulemaking record, the implementation of new requirements on 
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public land where states have successfully regulated for years is unjustified and 

unnecessary. The rule is unlawful and should be set aside as arbitrary and capricious, 

contrary to law, and in excess of the Bureau’s statutory jurisdiction.  

BACKGROUND 

I. The EPA declines to regulate hydraulic fracturing under the Safe 

Drinking Water Act and Congress formally removes the EPA’s 

regulatory authority over hydraulic fracturing through the 2005 Energy 

Policy Act. 

 

A.  The creation of the Safe Drinking Water Act and the Underground 

Injection Control program. 

 

In 1974, Congress enacted the Safe Drinking Water Act, which sets forth a 

system of cooperative federalism for protecting drinking water sources. See Pub. L. 

No. 93-523, 88 Stat. 1660 (1974) (codified as amended at 42 U.S.C. §§ 300f to 300j-

26 (2014)); 40 C.F.R. § 145. Part C of the Act established a comprehensive scheme 

to regulate all underground injection of potential contaminants, including the 

injection of fluids during the hydraulic fracturing process. 42 U.S.C. §§ 300h to 

300h-8. States that wish to regulate in place of the EPA can submit an application to 

obtain primary enforcement responsibility, also known as primacy. Id. § 300g-2. 

Congress intended Part C, often referred to as the “underground injection 

control” or “UIC” program, to regulate “underground injection which endangers 

drinking water sources.” Id. § 300h(b)(1). To that end, Part C prohibits “any 

underground injection” without a permit and requires states with primary 
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enforcement responsibility to implement “inspection, monitoring, recordkeeping, 

and reporting requirements.” Id. § 300h(b)(1)(A), (C). As originally enacted, the 

Safe Drinking Water Act defined “any underground injection” as “the subsurface 

emplacement of fluids by well injection.” Id. § 300h(d)(1)(A). States with authorized 

programs—including petitioners Wyoming, Colorado, North Dakota, and Utah—

have primary authority to enforce the UIC program, though the EPA serves as a 

backstop to ensure states adequately carry out the program’s mandates. 1 Id. § 300h-

1(b), (c).2  

In designing the UIC program, Congress recognized that one type of injection 

the program would regulate was underground injections related to oil and gas 

production: “Energy production companies are using injection techniques to 

increase production and to dispose of unwanted brines brought to the surface during 

production.” H.R. Rep. No. 93-1185 at 29 (1974), reprinted in 1974 U.S.C.C.A.N. 

6454, 6481; Phillips Petroleum Co. v. EPA, 803 F.2d 545, 547 n.2 (10th Cir. 1986) 

(explaining that “Congress was particularly aware of the potential adverse effects of 

                                                           
1 The State of Colorado maintains primary enforcement authority for Class II wells 

only.  

 
2 See also Primary Enforcement Authority for the Underground Injection Control 

Program, available at http://www.epa.gov/uic/primary-enforcement-authority-

underground-injection-control-program. The Court may take judicial notice of 

publicly available files on a government agency’s website. Winzler v. Toyota Motor 

Sales U.S.A., Inc., 681 F.3d 1208, 1212–13 (10th Cir. 2012).  
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oil and gas related injection” when it created the UIC program.).  

The UIC program was not intended to be piecemeal; instead, to ensure 

uniform regulation, it was designed to cover all federal agencies and all land, both 

federal and non-federal. Congress required every federal agency “engaged in any 

activity resulting, or which may result in, underground injection which endangers 

drinking water” to comply with the UIC program. 42 U.S.C. § 300j-6(a)(4). In some 

cases, this requirement results in federal agencies having to comply with state 

regulations in states with authorized UIC programs. Id. § 300h(b)(1)(D). In addition, 

state UIC programs do not apply only to non-federal land; they govern “underground 

injections … whether or not occurring on property owned or leased by the United 

States.” Id. Congress thus dictated that regulators will treat “underground injection 

wells on Federal property the same as any other ... underground injection well and 

will enforce applicable regulations to the same extent and under the same 

procedures.” H.R. Rep. No. 93-1185 at 42, 1974 U.S.C.C.A.N. at 6494. 

Recognizing the regulatory challenges that underground injections presented, 

Congress intended Part C to deal with all situations that may endanger underground 

drinking water sources, including oil and gas injections such as hydraulic fracturing. 

H.R. Rep. No. 93-1185 at 29, 1974 U.S.C.C.A.N. at 6481; see also Legal Envtl. 

Assistance Found., Inc. v. EPA, 118 F.3d 1467, 1474 (11th Cir. 1997) (LEAF I) (“it 

is clear that Congress dictated that all underground injection be regulated under the 
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UIC programs”) (citing 42 U.S.C. § 300h(b)(1)(A) (emphasis in original)).  

Through its rulemaking authority under the Safe Drinking Water Act, the EPA 

has created a classification scheme for various well types. 40 C.F.R. § 144.6 (2016) 

(starting with Classes I, II, and III in 1987 (Water Pollution Control; National 

Primary Drinking Water Regulations, 52 Fed. Reg. 20672, 20676 (June 2, 1987)), 

adding Classes IV and V in 1999 (Revisions to the Underground Injection Control 

Regulations for Class V Injection Wells, 64 Fed. Reg. 68546, 68565 (Dec. 7, 1999)), 

and finally Class VI wells in 2010 (Federal Requirements Under the Underground 

Injection Control (UIC) Program for Carbon Dioxide (CO2), 75 Fed. Reg. 77230, 

77287 (Dec. 10, 2010))). The EPA designed the Class II category specifically for the 

injection of fluids related to conventional oil and gas production, enhanced recovery 

of oil or natural gas, and storage of hydrocarbons in liquid form. Id. 

B. The courts determine that the UIC program covers hydraulic 

fracturing. 

 

 Although these rules included regulation of injections for the production of 

oil and gas under Class II, the EPA—for two decades after the enactment of the Safe 

Drinking Water Act in 1974—took the position that hydraulic fracturing was not 

subject to the UIC program. See LEAF I, 118 F.3d at 1471.3 This interpretation 

                                                           
3 This decision is commonly referred to as LEAF I. The subsequent appeal called 

LEAF II dealt with the statutory method EPA used to approve Alabama’s revised 

UIC program and has no bearing on the present case. LEAF v. EPA, 276 F.3d 1253 

(11th Cir. 2001) (LEAF II). 
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remained intact until the Legal Environmental Assistance Foundation (Foundation) 

challenged the EPA in the Eleventh Circuit. Id. at 1467. The history of that litigation 

explains the origin of the law governing the current case. 

In 1994, the Foundation petitioned the EPA requesting withdrawal of 

Alabama’s UIC program approval, claiming that the EPA was legally required to 

regulate hydraulic fracturing under the Safe Drinking Water Act and that, because 

Alabama’s program did not regulate hydraulic fracturing, Alabama’s program was 

deficient. LEAF I, 118 F.3d at 1471. In its review of the Foundation’s petition, the 

EPA concluded that the term “underground injection” only applied to “those wells 

whose ‘principal function’ is the underground emplacement of fluids” and, thus, did 

not require Alabama to regulate hydraulic fracturing wells under its UIC program. 

Id.  

The Foundation filed suit in 1995 claiming that the EPA’s interpretation was 

“not in accordance with law.” Id. at 1472. The court agreed with the Foundation. Id. 

Citing the unambiguous language of the Safe Drinking Water Act, the court held 

that Congress intended for the EPA to regulate all underground injection activity 

under the UIC program, including hydraulic fracturing. Id. at 1474–75, 78.  

The court also analyzed the legislative history of the Safe Drinking Water Act 

and concluded that it too supports the notion that Congress intended the UIC 

program to regulate all underground injection.  
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The definition of ‘underground injection’ is intended to be broad 

enough to cover any contaminant which may be put below ground level 

and which flows or moves.... The definition is not limited to the 

injection of wastes or to injection for disposal purposes; it is intended 

also to cover, among other contaminants, the injection of brines and 

the injection of contaminants for extraction or other purposes. 

 

Id. at 1475 (quoting H.R. Rep. No. 93-1185 at 31, 1974 U.S.C.C.A.N. at 6483 

(emphasis added)). As a result, the court granted the Foundation’s petition for review 

and remanded the case to the EPA for further proceedings. Id. at 1478.  

C. The EPA studies fracking and obtains voluntary agreements to end 

the use of diesel fuel in fracking fluids. 

 

Simultaneously with the conclusion of the LEAF cases, the EPA conducted a 

study to “assess the potential for contamination of underground sources of drinking 

water [] from the injection of hydraulic fracturing fluids into coalbed methane [] 

wells.”4 In this study, EPA concluded that “the injection of hydraulic fracturing 

fluids into coalbed methane wells poses little or no threat to underground sources of 

drinking water and does not justify additional study at this time.” Id. Similarly, the 

                                                           
4 United States Environmental Protection Agency, Evaluation of Impacts to 

Underground Sources of Drinking Water by Hydraulic Fracturing of Coalbed 

Methane Reservoirs, EPA 816R04003 at ES-1 (June, 2004), available at 

https://fracfocus.org/sites/default/files/publications/evaluation_of_impacts_to_ 

underground_sources_of_drinking_water_by_hydraulic_fracturing_of_coalbed_ 

methane_reservoirs.pdf (herein referred to as the 2004 EPA study). If the Bureau 

was not aware of this study prior to the commencement of its rulemaking, several 

commenters brought it to the Bureau’s attention through the rulemaking process. 

(See e.g., DOIPS0000633, DOIPS00008964).  
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EPA did not find a single confirmed case linking the injection of fracking fluids into 

coalbed methane wells with drinking water well contamination, despite the hydraulic 

fracturing of thousands of coalbed methane wells per year. Id.  

The EPA noted one caveat, however—“in some cases, constituents of concern 

... are injected directly into [underground sources of drinking water.]” Id. These 

constituents, such as benzene, toluene, ethylbenzene, and xylenes, are introduced 

through the use of diesel fuel in fracking fluids. Id. In an effort to reduce the use of 

these constituents in hydraulic fracturing fluids before the 2004 EPA study was 

finalized, the EPA entered a Memorandum of Agreement with three of the largest 

oilfield service companies at the time. Brent D. Yacobucci, Cong. Research Serv., 

RL 32873, Selected Environmental Issues Related to the Omnibus Energy Bill (H.R. 

6), 109th Congress, 5 (2005).5 This voluntary agreement details the companies’ 

pledge to cease the use of diesel fuel in the hydraulic fracturing fluids injected into 

coalbed methane production wells in underground sources of drinking water within 

30 days of signing the agreement. Id. With the signing of this memorandum, the 

EPA and industry eliminated the only potential concern found in the 2004 EPA 

study.  

 

                                                           
5Available at http://congressional.proquest.com/legisinsight?id=CRS-2005-RSI-

1227&type=MISC_PUB. According to the EPA, these three companies performed 

approximately ninety-five percent (95%) of the hydraulic fracturing jobs in the 

United States at the time. Id.; see also 2004 EPA study at ES-2. 
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D. Congress removes non-diesel fracking from federal jurisdiction in 

the 2005 Energy Policy Act. 

 

In 2005, Congress proposed an amendment to the UIC program in the 2005 

Energy Policy Act, which revised the definition of “underground injection” to 

exclude “the underground injection of fluids or propping agents (other than diesel 

fuels) pursuant to hydraulic fracturing operations related to oil, gas, or geothermal 

production activities.” Pub. L. No. 109-58, § 322, 119 Stat. 594 (2005) (codified at 

42 U.S.C. § 300h(d)(2)(B)). This change was both a response to the 2004 EPA study, 

as well as a way to legislatively overturn the LEAF I decision. 

Members of Congress explained that this provision would “protect [energy 

companies] from ever facing federal regulation of a practice of drilling for oil using 

the hydraulic fracturing technique[.]” 151 Cong. Rec. H2192-02, H2194-95 (daily 

ed. Apr. 20, 2005) (statements of Rep. Markey); see also 151 Cong. Rec. S9335-01, 

S9337 (daily ed. July 29, 2005) (statement of Sen. Feingold). Members of Congress 

also characterized the amendment as a production incentive to support the Energy 

Policy Act’s broader policy of developing secure, affordable, and reliable energy 

resources. Pub. L. No. 109-58; see also 151 Cong. Rec. H2192-02, H2226 (daily ed. 

Apr. 20, 2005).  

When the Energy Policy Act became law, the EPA’s authority to regulate 

fracking under the Safe Drinking Water Act was removed unless it involved the use 

of diesel fuel as fracking fluid. 42 U.S.C. § 300h(b)(2)(B). By limiting the EPA’s 
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authority in this way, Congress removed hydraulic fracturing from the regulatory 

purview of the Safe Drinking Water Act’s UIC program and, more importantly, 

removed the practice from federal environmental regulation.  

II. In the absence of federal authority, states regulate hydraulic fracturing 

within their borders. 

 

States generally retain police power to legislate for the public welfare, 

including the ability to regulate to protect public health, safety, and morals. Bulova 

Watch Co. v. Zale Jewelry Co. of Cheyenne, 371 P.2d 409, 417 (Wyo. 1962); see 

also Berman v. Parker, 348 U.S. 26, 32 (1954) (explaining that when a state 

legislature speaks the public interest is declared, subject to constitutional 

limitations). Exercising its police power, the Wyoming Legislature charged the 

Wyoming Oil and Gas Conservation Commission with “preventing waste, 

protecting correlative rights, and protecting human health and the environment … 

through the utilization of proven methods which are designed to avoid contamination 

of the soils, groundwater, and surface water at all federal, state, fee, and tribal drilling 

or producing well locations in the state.” (DOIPS0065512); see also Wyo. Stat. Ann. 

§§ 30-5-101 through -128.  

Wyoming was one of the first states to regulate hydraulic fracturing. (ECF 

No. 32-2, Kropatsch Aff. at ¶ 8) The Wyoming Oil and Gas Conservation 
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Commission began regulating the process when it enacted rules in 2010. 6 (Id.). 

Wyoming’s regulations are comprehensive, requiring pre-stimulation fluid and 

chemical disclosures, monitoring and reporting of pressures and fracture lengths, 

and post-fracturing reporting of pressures and volumes of fluid used during the 

process. (Id. at ¶¶10–12). Secretary of the Interior Sally Jewell has recognized that 

Wyoming’s program is “sophisticated in its oversight of hydraulic fracturing” and is 

“a good example of a State that’s doing an effective job.”7  

Colorado likewise regulates all phases of oil and gas production, including 

hydraulic fracturing, through the Colorado Oil and Gas Conservation Commission. 

2 Colo. Code Regs. § 404-1 (2015). Colorado’s program is robust, requiring 

operators to construct wells so as to prevent pollution of groundwater formations 

through the use of cement casings to extend fifty feet above and below each fresh 

water aquifer. Id. § 404-1-317. The rules also require mechanical integrity testing to 

ensure well integrity. Id. § 404-1-326. The Colorado Oil and Gas Conservation 

Commission further requires operators to line storage pits for produced water and to 

                                                           
6 Rules Wyo. Oil and Gas Conservation Comm’n, ch. 3, §45, available at 

http://soswy.state.wy.us/Rules/RULES/9584.pdf. 

 
7 Review Programs and Activities of the Department of the Interior: Hearing Before 

the U.S. Senate Comm. on Energy and Natural Resources, 113th Cong. 22 (2013) 

(statement of the Honorable Sally Jewell, Secretary of the Interior) available at: 

http://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings? 

ID=32bf7170-3281-40c6-8900-801b9c54f18a. 
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meet specifications that protect shallow groundwater. Id. § 404-1-904. In 2012, the 

Colorado Oil and Gas Conservation Commission began requiring operators to 

disclose fracturing fluid volumes and chemical additives on Fracfocus.org within 60 

days of hydraulic fracturing. Id. § 404-1-205A. Colorado also became the first state 

in the country to require detailed sampling of groundwater near wells, both before 

and after drilling, to detect any effects of oil and gas operations on groundwater 

quality. Id. § 404-1-609(d).  

Utah also protects groundwater and surface resources through a 

comprehensive regulatory regime administered by the Utah Division of Oil, Gas, 

and Mining (Division). Since 1955, Utah has demanded best-engineering 

construction practices to ensure wellbore integrity, (e.g., extending steel casing and 

cement bonding into the cap rock and below any usable water supply) thus protecting 

water resources. In keeping with its longstanding resource stewardship, Utah 

proactively responded to increases in hydraulic fracturing by revising its regulations 

in 2012. Utah Admin. Code R. § 649-3-39. The revision included new requirements 

for public disclosure of fracking chemicals via FracFocus.org. Id. § 649-3-39(1). 

The rules also require the Division to utilize its institutional knowledge; the Division 

focuses on the site-specific characteristics of a proposed well’s geology and 

individually approves drilling programs to assure that proper protections are in place. 

See id. § 649-3-39(2.4). For instance, approved well-casing programs require the 

Case 2:15-cv-00043-SWS   Document 189   Filed 03/04/16   Page 24 of 72



 

14 
 

operator to circulate cement to the surface and conduct pressure tests to ensure full 

isolation of oil reservoirs. Id. § 649-3-39(2). Finally, any well that indicates 

inadequate casing cement must either be fixed or plugged and abandoned. Id. 

In addition to Wyoming, Colorado, and Utah, many other states have 

exercised their police power to regulate the industry. (See e.g., DOIAR0070200–

01). 

III. The Bureau attempts to step into the EPA’s shoes to regulate hydraulic 

fracturing, despite Congress’s decision in the 2005 Energy Policy Act to 

allow states to regulate hydraulic fracturing on both state and federal 

land. 

 

On May 11, 2012, the Bureau proposed regulations governing hydraulic 

fracturing on federal and Indian land for the first time in the agency’s long history. 

See Oil and Gas; Well Stimulation, Including Hydraulic Fracturing, on Federal and 

Indian Lands, 77 Fed. Reg. 27691 (May 11, 2012) (to be codified at 43 C.F.R. pt. 

3160). Historically, the Bureau’s only regulation on the topic of hydraulic fracturing 

addressed additional surface disturbance and did not regulate the fracturing process 

itself. See 43 C.F.R. § 3162.3-2(b) (requiring that operators need only obtain 

approval to conduct hydraulic fracturing if additional surface disturbance would 

occur). Because of extensive public interest, the Bureau published a supplemental 

notice of proposed rulemaking on May 24, 2013. See Oil and Gas; Hydraulic 

Fracturing on Federal and Indian Lands, 80 Fed. Reg. 16128 (March 26, 2015). 
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A. During rulemaking, commenters warned that the Bureau lacked 

authority to regulate hydraulic fracturing, that its regulation 

would be harmful to states, and that the rule would not add any 

measurable environmental benefit beyond existing state 

regulations. 

 

Throughout the rulemaking process, the Bureau received over 1.5 million 

comments from individuals and interest groups. Id. According to the Bureau, it 

“reviewed and analyzed these comments based on thoughtful analysis and robust 

dialogue, which resulted in a rule that is more protective than the previous proposed 

rules and current regulations.” Id.  

Many of these comments alerted the Bureau to the fact that it lacked the 

statutory authority necessary to regulate hydraulic fracturing because that authority 

rested with the EPA, states, and tribes. (ECF No. 118 at 3–6). The Bureau 

acknowledged its lack of jurisdiction to regulate groundwater sources, stating that 

“the [Bureau] lacks statutory authority to control water quality and usage because 

that authority is vested with the EPA and the states.” 80 Fed. Reg. at 16186, 16143 

(“The [Bureau] agrees that regulation of groundwater quality is not within the 

[Bureau’s] authority[.]”). Yet, despite these admissions, the Bureau stated that it 

disagreed with the jurisdictional objections to the rule, arguing that the Federal Land 

Planning and Management Act (FLPMA) and various mineral leasing statutes gave 

the agency authority for the rule. Id.; cf. Cal. Coastal Comm’n, 480 U.S. at 587 

(“Land use planning in essence chooses particular uses for the land; environmental 

Case 2:15-cv-00043-SWS   Document 189   Filed 03/04/16   Page 26 of 72



 

16 
 

regulation, at its core, does not mandate particular uses of the land but requires only 

that, however the land is used, damage to the environment is kept within prescribed 

limits.). 

Other commenters informed the Bureau that states and tribes adequately 

regulated hydraulic fracturing (ECF No. 118 at 10–20) and that regulation by the 

Bureau would result in duplication of state effort without any measurable 

environmental benefit. (Id. at 20–29); (DOIAR0009170, DOIAR026852–53). The 

Bureau’s own findings confirmed this. The Bureau reported that from FY 2010 to 

FY 2013, 99.3% of the total number of well completions on federal and Indian land 

nationwide occurred in nine states, all of which had existing hydraulic fracturing 

regulations. 80 Fed. Reg. at 16187, 16198. To date, the Bureau has not found any 

state hydraulic fracturing program to be insufficient or inadequate. (See 

DOIAR0055854–55 (referencing Secretary Jewell’s inability during a 2013 Senate 

hearing to identify any state that had insufficient regulation)). 

The Bureau justified the duplication of regulation based on a desire for 

uniformity while declining to address comments regarding the negligible 

environmental benefit of the rule. 80 Fed. Reg. at 16154–55, 16178 (citing 

inconsistency across states as justification for duplication). The Bureau dismissed 

comments that states and tribes are adequately regulating the practice, instead 

asserting that because the Secretary had a stewardship obligation on federal and 
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Indian land, the Bureau must still regulate. Id. at 16178. 

Other commenters highlighted the lack of evidence showing any connection 

between hydraulic fracturing and contamination of underground aquifers. (ECF No. 

118 at 56–57). The Bureau’s internal analysis also supported these comments. (See 

DOIAR0037755_026 (Draft environmental assessment stating that “[t]hus far, all 

reported events of contamination that attribute the cause of a contamination event to 

well stimulation operations have not been confirmed. Therefore, it is impossible to 

predict how many contamination events the proposed amendments would 

prevent….”)); (DOIAR0002408 (Internal memo to the Director stating that 

“[hydraulic fracturing] is a proven process with minimal technical problems. Some 

issues have occurred in the fracturing of shallow coal bed natural gas reservoirs. 

Similar problems do not occur in deep oil and gas reservoirs because of their 

separation from drinking water aquifers.”)); (DOIAR0026852–53 (Comment from 

Bureau senior petroleum engineer stating “[t]he benefit of these new rules at least 

for our field office will be more information in our well files but with no incremental 

protection to [underground sources of drinking water] or useable water zones over 

[the Bureau’s] present regulations and policies.”)). The Bureau responded to these 

comments by concluding that the need for the rule was clear, despite the lack of any 

scientific support for this conclusion. 80 Fed. Reg. at 16180. 
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B. The Bureau’s final hydraulic fracturing rule rests on statutory 

authority that has never been understood to grant federal 

jurisdiction over hydraulic fracturing. 

 

On March, 26, 2015, the Bureau finalized its rule to govern hydraulic 

fracturing on public land. See Oil and Gas; Hydraulic Fracturing on Federal and 

Indian Lands; Final Rule (Fracking Rule). 80 Fed. Reg. 16128 (March 26, 2015). 

The Fracking Rule creates a significant new permitting regime. Id. at 16129–30. It 

requires operators to obtain prior approval from the Bureau before conducting well 

stimulation activity. Id. In order to obtain Bureau approval, operators must submit 

detailed information regarding geological, hydrological, and engineering data; 

perform a successful mechanical integrity test; create a plan to manage recovered 

fluids in above-ground storage tanks, with limited exceptions; and disclose the 

chemical makeup of stimulation fluids to the public and the Bureau, among other 

things. Id.  

In the Federal Register notice for the Fracking Rule the Bureau did not cite to 

any statute as legal authority for the agency to regulate the process of hydraulic 

fracturing. Id. at 16217. Because no statute specifically provides the Bureau with 

legal authority to regulate fracking, the Bureau relied on general rulemaking 

provisions within several land planning statutes that have never before been 

understood to grant the federal government power to regulate hydraulic fracturing, 

including FLPMA, 43 U.S.C. §§ 1701–84, the Mineral Leasing Act of 1920, 30 
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U.S.C. §§ 181–287, the 1930 Right-of-Way Leasing Act, id. at §§ 301–306, the 

Mineral Leasing for Acquired Lands Act of 1947, id. at §§ 351–360, and the Federal 

Oil and Gas Royalty Management Act of 1982, id. at §§ 1701–1757. 80 Fed. Reg. 

at 16217. 

1. The Federal Land Policy and Management Act 

In 1976, Congress rewrote public land management law when it enacted 

FLPMA. At its core, “FLPMA is a planning statute.” George Cameron Coggins, The 

Developing Law of Land Use Planning on the Federal Lands, 61 U. Colo. L. Rev. 

307, 325 (1990). FLPMA charges the Bureau with managing public land for multiple 

uses and sustained yield of natural resources, 43 U.S.C. § 1702(c), (h), through 

routine planning and inventorying of land and uses, id. §§ 1711–12. The “main 

thrust” of FLPMA is to ensure that management actions conform to management 

plans. Coggins, 61 U. Colo. L. Rev. at 324. 

Congress declared thirteen policies in FLPMA, which expand upon the 

“deceptively simple” multiple use mandate. 43 U.S.C. § 1701(a); Norton v. S. Utah 

Wilderness Alliance, 542 U.S. 55, 58 (2004). Those policies include “recogn[ition] 

of the Nation’s need for domestic sources of minerals, food, timber, and fiber,” as 

well as the protection of “scientific, scenic, historical, ecological, environmental, air 

and atmospheric, water resource, and archeological values[.]” 43 U.S.C.  

§§ 1701(a)(8), (12), 1702(c). In these declarations of policy, Congress intended to 
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convey to the Bureau “that its purpose was to aid in the management, disposal, and 

maintenance of federal public lands in the nations [sic] best interest.” Carden v. 

Kelly, 175 F. Supp. 2d 1318, 1325 (D. Wyo. 2001). In pursuit of this general purpose, 

Congress authorized the Bureau to “prevent unnecessary or undue degradation of 

the lands” and to promulgate regulations necessary to achieve FLPMA’s goals. 43 

U.S.C. §§ 1732(b), 1733(a), 1740. Nowhere does FLPMA mention underground 

injection or hydraulic fracturing. Id. §§ 1701–84. 

2. The federal mineral leasing acts 

The Mineral Leasing Act creates “a program to lease mineral deposits for 

private mining and marketing while preserving federal ownership of lands.” Natural 

Res. Def. Council, Inc. v. Berklund, 609 F.2d 553, 555 (D.C. Cir. 1979) (per curiam). 

It establishes terms for leasing oil and gas minerals on public land, 30 U.S.C. § 

226(d), (e), and prohibits leasing of wilderness land, id. § 226-3. It authorizes the 

Secretary of Interior to lease all other public land for oil and gas development, id. § 

223, 226(a), regulate surface-disturbing activities, id. § 226(g), and establish 

cooperative development plans to conserve oil and gas resources, id. § 226(m). To 

meet these objectives, Congress granted the Secretary the power to “prescribe 

necessary and proper rules and regulations and to do any and all things necessary to 

carry out and accomplish the purposes of this [Act].” 30 U.S.C. § 189. 

In the Right-of-Way Leasing Act, Congress expanded the Secretary’s leasing 
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authority to allow leasing of federally owned minerals beneath railroads and other 

rights of way. 30 U.S.C. § 301; see also Wyoming v. Udall, 255 F. Supp. 481, 485 

(D. Wyo. 1966). The Act establishes bidding and lease terms, as well as minimum 

royalty rates. 30 U.S.C. § 303–305. Slightly different from the Mineral Leasing Act, 

however, the Right-of-Way Leasing Act grants the Secretary of the Interior the 

authority to “adopt rules and regulations governing the exercise of the discretion and 

authority conferred by” the Act. Id. § 306.  

Similarly, the Mineral Leasing for Acquired Lands Act of 1947 expanded the 

provisions of the Mineral Leasing Act, including the Secretary’s leasing authority, 

to apply to minerals beneath land coming into federal ownership and not already 

subject to the Mineral Leasing Act. 30 U.S.C. §§ 351–352. And, like the Mineral 

Leasing Act, the Mineral Leasing for Acquired Lands Act authorized the Secretary 

“to prescribe such rules and regulations as are necessary and appropriate to carry out 

the purposes” of the Act. Id. § 359.  

Lastly, the Bureau relied on the Federal Oil and Gas Royalty Management 

Act of 1982 for authority to regulate hydraulic fracturing. 30 U.S.C. § 1751. The 

Federal Oil and Gas Royalty Management Act of 1982 did not bring new land under 

the Secretary’s leasing authority, but instead created a thorough system for collecting 

federal mineral royalties. 30 U.S.C. § 1711. The Federal Oil and Gas Royalty 

Management Act provides for annual lease site inspections, auditing of lease 
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accounts, lessee liability for royalty payments, security plans to prevent theft of oil 

and gas, and civil and criminal penalties for noncompliance. Id. §§ 1711–20. To 

carry out these objectives, Congress authorized the Secretary to “prescribe such rules 

and regulations as he deems reasonably necessary[.]” Id. § 1751.  

Again, none of these statutes mentions hydraulic fracturing, let alone grants 

the Bureau the authority to create an expansive program for the protection of 

groundwater.  

IV. The States’ petition to review the rule to prevent the Bureau’s unlawful 

exercise of regulatory power.  

 

On March 26, 2015, Wyoming petitioned this court to review the Fracking 

Rule. (Case 2:15-CV-00043, ECF No. 1).8 On April 22, 2015, the Court granted 

North Dakota’s motion to intervene and, with Wyoming’s amended petition, added 

the State of Colorado as a petitioner. (ECF Nos. 6, 26, 28, 29). Wyoming and 

Colorado jointly filed a motion for preliminary injunction followed by a similar 

motion from North Dakota. (ECF No. 32, 52).  

Utah entered the suit as a Petitioner-Intervenor and joined the States’ motions 

                                                           
8 Industry groups the Independent Petroleum Association of America and the 

Western Energy Alliance filed a separate petition for review on March 20, 2015. 

(Case 2:15-CV-00041, ECF No. 1). On June 4, 2015, this court granted the parties’ 

joint motion to consolidate the two cases. (Case 2:15-CV-00043, ECF No. 44). All 

references in this brief to docket entries will be to 2:15-CV-00043 unless otherwise 

noted. 
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for preliminary injunction. (ECF No. 59, 65). The Ute Indian Tribe of the Uintah 

and Ouray Reservation also intervened in the suit (ECF No. 91) and requested a 

temporary restraining order and preliminary injunction of the Fracking Rule. (ECF 

No. 89).  

This court conducted a hearing on all motions for preliminary injunction and 

temporary restraining order on June 23, 2015, just before the Fracking Rule was set 

to take effect. (ECF No. 96). At the conclusion of the day-long hearing, this court 

stayed the effective date of the Fracking Rule pending lodging of the administrative 

record and supplemental citations to that record in support of the parties’ positions. 

(Id.). After multiple extensions of time, the Federal Respondents lodged the initial 

administrative record on August 27, 2015. (ECF No. 113). All parties then submitted 

supplemental citations to the record in support of their briefs on September 18, 2015. 

(ECF Nos. 118–27, 129).  

On September 30, 2015, this court granted petitioners’ various motions for 

preliminary injunction. (ECF No. 130). After several months of dispute over the 

sufficiency of the administrative record, the Federal Respondents lodged a corrected 

administrative record on January 19, 2016. (ECF No. 184).  
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ARGUMENT 

I. Congress has not given the Bureau authority to regulate hydraulic 

fracturing. 

 

To justify its Fracking Rule, the Bureau cites a string of statutes, including 

FLPMA, the Mineral Leasing Act of 1920, the 1930 Right-of-Way Leasing Act, the 

Mineral Leasing for Acquired Lands Act of 1947, and the Federal Oil and Gas 

Royalty Management Act of 1982, as well as various Indian mineral statutes. 80 Fed. 

Reg. at 16217. None of these statutes authorize the Bureau to regulate hydraulic 

fracturing. Instead, the authority rests with the states and the EPA under the Safe 

Drinking Water Act and the 2005 Energy Policy Act.  

A. Standard of review 

Under the applicable Administrative Procedure Act standard of review, this 

Court must set aside an agency’s rule if it finds the rule is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A), 

or if the rule is “in excess of statutory jurisdiction, authority, or limitations, or short 

of statutory right.” Id. § 706(2)(C). While an agency’s decision to promulgate a rule 

is “entitled to a presumption of regularity,... ‘that presumption is not to shield [the 

agency’s] action from a thorough, probing, in-depth review.’” Olenhouse v. 

Commodity Credit Corp., 42 F.3d 1560, 1574 (10th Cir. 1994) (quoting Citizens to 

Pres. Overton Park v. Volpe, 401 U.S. 402, 415 (1971)).  

“[T]he essential function of judicial review is a determination of (1) whether 
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the agency acted within the scope of its authority, (2) whether the agency complied 

with prescribed procedures, and (3) whether the action is otherwise arbitrary, 

capricious or an abuse of discretion.” Id.  

Before a court begins its analysis of agency rulemaking, it must look at the 

statutory rulemaking provisions to determine “whether Congress has delegated to an 

agency the authority to provide an interpretation that carries the force of law[.]” City 

of Arlington, Tex. v. FCC, --- U.S. ---, 133 S. Ct. 1863, 1876 (2013) (Breyer, J., 

concurring); see also 5 U.S.C. § 706 (requiring the court to “decide all relevant 

questions of law” when reviewing agency action). “An agency literally has no power 

to act ... unless and until Congress confers power upon it.” La. Pub. Serv. Comm’n 

v. FCC, 476 U.S. 355, 374 (1986); Adams Fruit Co. v. Barrett, 494 U.S. 638, 649 

(1990) (“A precondition to deference under Chevron is a congressional delegation 

of administrative authority”). Ultimately, “[d]etermination of whether the agency 

acted within the scope of its authority requires a delineation of the scope of the 

agency’s authority and discretion, and consideration of whether on the facts, the 

agency’s action can reasonably be said to be within that range.” Olenhouse, 42 F.3d 

at 1574.  

 When a court reviews an agency’s construction of a statute it administers, the 

specificity of the statute shapes the court’s inquiry. Pub. Lands Council v. Babbitt, 

167 F.3d 1287, 1293 (10th Cir. 1999) (citing Chevron, U.S.A., Inc. v. Natural Res. 
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Def. Council, Inc., 467 U.S. 837, 842–43 (1984)). First, the court must ask whether 

Congress has directly spoken to the precise question at issue. Id. “If the intent of 

Congress is clear, that is the end of the matter; for the court, as well as the agency, 

must give effect to the unambiguously expressed intent of Congress.” Id.  

 However, if Congress has not directly addressed the precise question at issue, 

the court asks “whether the agency’s answer is based on a permissible construction 

of the statute.” Id. This test is frequently referred to as the Chevron two-step analysis. 

E.g., Lamb v. Thompson, 265 F.3d 1038, 1050 (10th Cir. 2001). 

Even under Chevron, “agencies must operate ‘within the bounds of reasonable 

interpretation.’” Util. Air Regulatory Grp. v. EPA, --- U.S. ---, 134 S. Ct. 2427, 2442 

(2014) (quoting Arlington, --- U.S. ---, 133 S. Ct. at 1868). “When an agency claims 

to discover in a long-extant statute an unheralded power to regulate a significant 

portion of the American economy, [the Court] typically greet[s] its announcement 

with a measure of skepticism.” Id. at 2444 (internal citations and quotations 

omitted). Congress generally “does not alter the fundamental details of a regulatory 

scheme in vague terms or ancillary provisions” nor does it “hide elephants in 

mouseholes.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001).  

“Although agency determinations within the scope of delegated authority are 

entitled to deference, it is fundamental ‘that an agency may not bootstrap itself into 

an area in which it has no jurisdiction.’” Adams Fruit Co., 494 U.S. at 650 (quoting 
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Fed. Mar. Comm’n v. Seatrain Lines, Inc., 411 U.S. 726, 745 (1973)). “Regardless 

of how serious the problem an administrative agency seeks to address,... it may not 

exercise its authority ‘in a manner that is inconsistent with the administrative 

structure that Congress enacted into law.’” FDA v. Brown & Williamson Tobacco 

Corp., 529 U.S. 120, 125 (2000) (quoting ETSI Pipeline Project v. Missouri, 484 

U.S. 495, 517 (1988)).  

B. The Safe Drinking Water Act is the only source of federal authority 

to regulate underground sources of drinking water. 

 

The Bureau does not have statutory authority to regulate hydraulic fracturing 

because the only federal statute on point delegates that power to the EPA and the 

states. 42 U.S.C. §§ 300h to 300h-8. When Congress created the Safe Drinking 

Water Act and the UIC program, it created a comprehensive scheme to protect 

groundwater from contamination through the regulation of all underground injection 

of contaminants. Id.  

For two reasons, the plain language of the UIC program clearly demonstrates 

Congress’s intent to create an all-encompassing program for the regulation of 

underground injections.  

First, for a state to obtain authority to implement its own UIC program, it must 

prohibit “any underground injection” that is not authorized by permit or rule. Id. § 

300h(b)(1)(A). This subsection effectively mandates that states with program 

authorization have a hand in crafting the requirements of every underground 
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injection within the jurisdiction, whether it be through rulemaking, for more 

commonplace or low hazard injections, or through the more exacting requirements 

of the permitting process. Id.  

Second, regardless of the method with which the state chooses to regulate the 

injection, the state must ensure that the injections it authorizes “will not endanger 

drinking water sources.” Id. § 300h(b)(1)(B). Both of these subsections place the 

responsibility for ensuring the safety of drinking water sources on the states. 

Furthermore, nothing in these subsections indicate that the states’ permitting of 

underground injection wells on public land is subject to redundant regulation by the 

Bureau or any agency other than the EPA.  

In fact, the statute indicates that the inverse is true. Under the UIC program, 

states with authorization are required to apply their program regulations to federal 

agencies performing any underground injections. Id. at § 300h(b)(1)(D). This 

includes granting states the authority to penalize any federal agency up to $25,000 

per day per violation of the state’s UIC program. Id. § 300j-6(b). This demonstrates 

that no one, not even the federal government, is immune from the requirement that 

all underground injections be regulated through the UIC program. 

Further, the statute requires state programs to regulate “underground 

injections by any other person whether or not occurring on property owned or leased 

by the United States.” Id. § 300h(b)(1)(D). Looking at the plain meaning of this 
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phrase, it is clear that Congress intended states and the EPA to regulate all 

underground injections, regardless of whether the injection activity occurred on 

public property. Throughout these provisions, it is plain that Congress created the 

program to be the exclusive answer to the concerns surrounding underground 

injection. 

The only case on point holds that hydraulic fracturing is within the purview 

of the Safe Drinking Water Act and the UIC program. LEAF I, 118 F.3d at 1474–

75. In analyzing claims made by the Foundation that EPA improperly approved 

Alabama’s UIC program without regulations in place for hydraulic fracturing, the 

court concluded that the unambiguous plain language of the Safe Drinking Water 

Act required the EPA and the states to regulate all underground injection activity, 

including hydraulic fracturing. Id. at 1474–75, 78.  

While this should end the inquiry, it is important to note that the legislative 

history of the Safe Drinking Water Act also shows that the UIC program was meant 

to be an all-inclusive approach to the injection of underground contaminants. For 

example, Congress recognized that not only are municipalities, industry actors, and 

government agencies injecting waste product into the ground, but “[e]nergy 

production companies are using injection techniques to increase production and to 

dispose of unwanted brines brought to the surface during production.” H.R. Rep. No. 

93-1185 at 29, 1974 U.S.C.C.A.N. at 6481. Congress concluded that “[the UIC 
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program] is intended to deal with all of the foregoing situations insofar as they may 

endanger underground drinking water resources.” Id. (emphasis added). It is clear 

from the legislative history that Congress intended to regulate all underground 

injections through the UIC program, including those that increase production of oil 

and gas resources such as hydraulic fracturing. 

The plain language and legislative history surrounding the Safe Drinking 

Water Act demonstrate that the UIC program is meant to comprehensively address 

all underground injections in the country. Because the EPA and the states administer 

the UIC program, the Bureau is without statutory authority to regulate the 

underground injection activity of hydraulic fracturing.  

C. The Energy Policy Act of 2005 conclusively removed hydraulic 

fracturing from federal oversight. 

 

With the passage of the Energy Policy Act, Congress removed the federal 

government from the realm of fracking, leaving the matter to the states to regulate. 

See 151 Cong. Rec. H2192-02, H2194-95 (daily ed. Apr. 20, 2005) (statements of 

Rep. Markey); see also 151 Cong. Rec. S9335-01, S9337 (daily ed. July 29, 2005) 

(statement of Sen. Feingold).  

Congress enacted the Energy Policy act to “ensure jobs for our future with 

secure, affordable, and reliable energy.” Pub. L. No. 109-58; see also 151 Cong. 

Rec. H2192-02, H2226 (daily ed. Apr. 20, 2005). One of the many ways in which 

Congress set out to achieve this objective was by removing federal oversight of 
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hydraulic fracturing; a burgeoning oil and gas recovery technique that EPA had 

recently concluded “pose[d] little or no threat to [underground sources of drinking 

water] and does not justify additional study at this time.” 2004 EPA study at ES-1. 

Thus, Congress amended the definition of “underground injection” to exclude “the 

underground injection of fluids or propping agents (other than diesel fuels) pursuant 

to hydraulic fracturing operations related to oil, gas, or geothermal production 

activities.” 42 U.S.C. § 300h(b)(2)(B).  

This language served multiple purposes. First, it acted as a legislative override 

of the decisions in the LEAF cases, which were finally concluded in 2002. LEAF I, 

118 F.3d at 1467; LEAF II, 276 F.3d at 1253. Second, it served to protect the 

agreements made by EPA with the companies that used diesel fuel in fracking fluids. 

See Yacobucci, Cong. Research Serv., RL 32873 at 5. Finally, it sought to remove 

the remaining authority to regulate hydraulic fracturing from the federal purview, 

thereby leaving it to the states. 

Thus, Congress has weighed in on the issue of whether the federal government 

or the states should regulate hydraulic fracturing and has sided with the states. 

“When Congress has expressed its view of the proper balance between conflicting 

statutory policies, it is incumbent upon the courts to give effect to that view.” O 

Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 1025 

(10th Cir. 2004) (Seymour, J., concurring). When Congress passed the Energy 
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Policy Act, it determined that the public interest was best served by preventing 

federal regulation of hydraulic fracturing with one minor exception. See Pub. L. No. 

109-58, § 322, 119 Stat. 594 (2005) (codified at 42 U.S.C. § 300h(d)(2)(B)) (leaving 

the regulation of hydraulic fracturing using diesel fuel to the EPA); see U.S. v. 

Wilson, 503 U.S. 329, 336 (1992) (explaining that the presumption is that “Congress 

contemplates a change whenever it amends a statute.”). Because Congress explicitly 

removed the only source of specific authority on the subject, it defies common sense 

for the Bureau to argue that Congress intended to allow it to regulate the same 

activity under a general statute that says nothing about hydraulic fracturing. State 

Bank of S. Utah v. Gledhill (In re Gledhill), 76 F.3d 1070, 1078 (10th Cir. 1996) (“a 

court should not construe a general statute to eviscerate a statute of specific effect”).  

Despite the removal of almost all federal authority to regulate hydraulic 

fracturing, the Bureau persists in its rulemaking efforts. Indeed, comments made by 

the EPA itself during the rulemaking process demonstrate that the Fracking Rule is 

an attempt to resurrect EPA’s pre-Energy Policy Act authority. The EPA commented 

that the Bureau’s method for ensuring well integrity for each well is “consistent with 

the EPA regulatory approach for permitting Class II injection wells.” 

(DOIAR0103278_0003). The EPA continued, commenting that the Bureau’s 

requirements for remedial action in response to inadequate cementing or excess 

pressure during operation are “similar to the well integrity and corrective action 
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requirements under the EPA regulations.” (Id.). The EPA also praised the Bureau 

for “[t]he requirement for operators to obtain [Bureau] approval for all hydraulic 

fracturing operations through the submittal of detailed geologic, engineering, and 

planning information, which is similar to EPA permit application requirements for 

Class II injection wells.” (DOIAR0103278_0002). Finally, the EPA compared the 

requirements for isolating usable water zones, cementing holes, and mechanical 

integrity tests to “the protective requirements the EPA regulations specify for 

injection wells under [the Safe Drinking Water Act].” (DOIAR0103278_0002–03). 

These comments show that the Bureau is attempting to regulate hydraulic 

fracturing as Class II underground injection wells, which is what the EPA would 

have done absent the Energy Policy Act. Allowing this interpretation to stand would 

effectively create an end-run around the Energy Policy Act amendment by allowing 

enactment of the same federal regulations Congress sought to leave to the states. 

The Bureau also argues that if the Energy Policy Act is interpreted to preclude 

all federal regulation of hydraulic fracturing this “would leave a regulatory gap on 

federal lands and Indian lands where the relevant States or Tribes are not sufficiently 

regulating hydraulic fracturing[.]” (ECF No. 68 at 20). However, the Bureau has not, 

as part of this rulemaking or otherwise, made a determination that any state or tribal 

program is insufficient in its regulation of the practice of hydraulic fracturing. (See 

DOIAR0055854–55 (referencing Secretary Jewell’s inability during a 2013 Senate 
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hearing to identify any state that has insufficient regulation)). In fact, Secretary 

Jewell has recognized that Wyoming’s program is “sophisticated in its oversight of 

hydraulic fracturing” and is “a good example of a State that’s doing an effective 

job.”9  

Regardless, “no matter how ‘important, conspicuous, and controversial’ the 

issue,... an administrative agency’s power to regulate in the public interest must 

always be grounded in a valid grant of authority from Congress.” Brown & 

Williamson Tobacco, 529 U.S. at 161. Thus, absent authority from Congress to 

regulate hydraulic fracturing, the Bureau may not regulate to fill a purported 

regulatory gap. 

Unlike federal agencies, states do not need express grants of authority from 

Congress to carry out their own independent regulation of the environment. Absent 

preemption by Congress, the states are free to regulate, under their inherent police 

power, for the protection of the public welfare including environmental regulation. 

See Berman, 348 U.S. at 32; Bulova Watch Co., 371 P.2d at 417. Indeed, many states 

have regulated the practice of hydraulic fracturing; 99.3% of hydraulically fractured 

wells on federal land are covered by state regulation. (E.g., DOIAR0070200–01); 80 

                                                           
9 Review Programs and Activities of the Department of the Interior: Hearing Before 

the U.S. Senate Comm. on Energy and Natural Resources, 113th Cong. 22 (2013) 

(statement of the Honorable Sally Jewell, Secretary of the Interior) available at: 

http://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings? 

ID=32bf7170-3281-40c6-8900-801b9c54f18a. 
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Fed. Reg. at 16187, 16198.  

Because the Energy Policy Act of 2005 removed federal authority to regulate 

non-diesel hydraulic fracturing under the Safe Drinking Water Act, states and tribes 

are the only entities with authority to regulate the practice. For the above reasons, 

the Bureau is without statutory authority to promulgate the Fracking Rule. 

Therefore, this Court should set aside the Fracking Rule in its entirety. 

D. FLPMA is a land management statute; it is not an environmental 

protection statute. 

 

The Bureau’s attempt to justify the Fracking Rule through FLPMA is an 

overreach. 80 Fed. Reg. at 16217. FLPMA is not a blank check. The defined scope 

and purpose of FLPMA limits the Bureau’s authority under the statute. See 

Olenhouse, 42 F.3d at 1574. FLPMA charges the Bureau with managing the public 

land for multiple use and sustained yield of natural resources through routine 

planning and inventorying of land and uses. 43 U.S.C. §§ 1702(c), (h), 1711 to 1712. 

In pursuit of this general land management purpose, Congress authorized the Bureau 

to “prevent unnecessary or undue degradation of the lands” and to promulgate 

regulations necessary to achieve FLPMA’s goals. 43 U.S.C. §§ 1732(b), 1733(a), 

1740. Nothing in FLPMA or case law interpreting it provides the Bureau with 

authority to regulate hydraulic fracturing or underground injections of any kind. In 

fact, for three reasons, FLPMA points in precisely the opposite direction.  

First, section 1712(c)(8) of FLPMA requires the Bureau to “provide for 
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compliance with applicable pollution control laws, including State and Federal air, 

water, noise, or other pollution standards and implementation plans” when creating 

management plans under FLPMA. Id. Given its plain meaning, this provision 

requires the Bureau to acknowledge pollution control regulations created by the EPA 

and the states, then ensure that the Bureau’s land management plans comply with 

these laws. Id. When drafting this section of FLPMA, Congress clearly understood 

that other entities—including states—are charged with regulating potential sources 

of pollution. See id.; Cal. Coastal Comm’n, 480 U.S. at 587 (“Congress has also 

illustrated its understanding of land use planning and environmental regulation as 

distinct activities by delegating the authority to regulate these activities to different 

agencies.”). Thus, Congress instructed the Bureau to follow the applicable state and 

federal pollution laws, rather than giving it the authority to create its own. 43 U.S.C. 

§ 1712(c)(8). In the current case, this congressional mandate requires the Bureau to 

comply with EPA’s diesel fuel guidance as well as states’ general hydraulic 

fracturing regulations when creating its land management plans, rather than 

promulgating its own regulatory regime.  

Second, the fact that the Safe Drinking Water Act was enacted two years 

before FLPMA further belies the argument that FLPMA somehow grants the Bureau 

the authority to regulate underground injection of hydraulic fracturing fluids. 

Compare Pub. L. No. 93-523, 88 Stat. 1660 (1974), with Pub. L. No. 94-579, 90 
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Stat. 2743 (1976). Through the passage of the Safe Drinking Water Act, and more 

specifically the UIC program, Congress intended to regulate all underground 

injection of contaminants, including hydraulic fracturing. LEAF I, 118 F.3d at 1474 

(“it is clear that Congress dictated that all underground injection be regulated under 

the UIC programs”) (citing 42 U.S.C. § 300h(b)(1)(A) (emphasis in original). In 

addition, Congress did not intend for any provision in FLPMA to implicitly repeal 

any existing statutes. Pub. L. No. 94-579, § 701, 90 Stat. 2786–87 (1976) 

(uncodified). Thus, FLPMA did not repeal any of the authority created two years 

before under the Safe Drinking Water Act. Id.  

Third, FLPMA also may not be construed “as affecting in any way any law 

governing ... use of ... water on public lands” or be read “as superseding, modifying, 

or repealing ... existing laws applicable to the various Federal agencies which are 

authorized to develop or participate in the development of water resources or to 

exercise licensing or regulatory functions in relation thereto.” Id. Likewise, it cannot 

be interpreted “as expanding or diminishing Federal or State jurisdiction, 

responsibility, interests, or rights in water resources development or control.” Id. 

(emphasis added). Thus, the unambiguous language of FLPMA shows that it does 

not vest the Bureau with authority to regulate fracking.  

It is difficult to imagine a situation where Congress, a mere two years after 

enacting specific environmental statutes governing underground injections, would 
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return to the table and grant a wholly separate agency identical powers through vague 

and unspecific language. Indeed, the specific language in the Safe Drinking Water 

Act regarding the regulation of underground injections demonstrates that Congress 

knew what language to use should it have desired to give another agency the same 

powers. See 42 U.S.C. §§ 300h to 300h-8. The mere two-year time difference 

between the statutes, coupled with the lack of specific language in FLPMA aimed at 

underground injections, shows that Congress did not intend to give the Bureau any 

authority over underground injections or hydraulic fracturing. The specific language 

in the Safe Drinking Water Act that created the UIC program controls over any 

general notions contained in FLPMA. See e.g., Morales v. Trans World Airlines, 

Inc., 504 U.S. 374, 384–85 (1992) (explaining that the specific governs over the 

general in the statutory construction context).  

Case law supports this reading of FLPMA. The Supreme Court has directly 

acknowledged the difference between the Bureau’s land planning statutes and 

environmental regulations such as the Safe Drinking Water Act. Cal. Coastal 

Comm’n, 480 U.S. at 587–88. 

In California Coastal Commission, the Granite Rock Company exercised its 

right under the Mining Act of 1872 to stake a claim to valuable mineral deposits 

underlying federally owned land in the Los Padres National Forest in California. Id. 

at 575-76. Granite Rock prepared a 5-year mining plan and submitted it to the Forest 
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Service, which made modifications to the plan before ultimately approving the 

mining operation. Id.  

According to the California Coastal Commission (Commission), the 

California Coastal Act required Granite Rock to also secure a state permit from it to 

mine within the State’s coastal zone. Id. Granite Rock sued the Commission, arguing 

that its permit was pre-empted by the Forest Service regulations and the Mining Act 

of 1872. Id. at 577. The district court dismissed the suit. Id. The Ninth Circuit Court 

of Appeals reversed, holding that the Commission’s permit requirement was pre-

empted by both the Mining Act of 1872 and the Forest Service regulations. Id.  

The Supreme Court took jurisdiction and reversed. In addressing Granite 

Rock’s claims of pre-emption, the Court contrasted land management statutes like 

FLPMA and the National Forest Management Act with environmental regulations 

imposed by the Commission. Id. at 585–86. The Court opined that  

[T]he line between environmental regulation and land use planning will 

not always be bright . . . . However, the core activity described by each 

phrase is undoubtedly different. Land use planning in essence chooses 

particular uses for the land; environmental regulation, at its core, does 

not mandate particular uses of the land but requires only that, however 

the land is used, damage to the environment is kept within prescribed 

limits.  

 

Id. at 587. The Court explained that Congress understands land use planning and 

environmental protection to be two distinct activities. Id. For example, FLPMA 

requires that federal “land use plans be consistent with state [land use] plans only ‘to 
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the extent [the Secretary] finds practical.’” Id. (citing to 43 U.S.C. § 1712(c)(9)). By 

contrast, FLPMA requires that federal land use plans must “provide for compliance 

with applicable pollution control laws, including State and Federal air, water, noise, 

or other pollution standards or implementation plans.” Id. (citing to 43 U.S.C.  

§ 1712(c)(8)). Thus, when Congress granted the Bureau wide discretion to create 

land use plans, it was not also giving the Bureau the authority to create out of whole 

cloth a new environmental program to regulate hydraulic fracturing.  

While the current case does not deal with issues of pre-emption, California 

Coastal Commission illustrates the States’ point here. The Bureau’s Fracking Rule 

is nothing more than an attempt at environmental regulation (the protection of 

underground aquifers from contamination) by a land management agency, all the 

while citing only to land use planning statutes as authority for the rule.  

Because FLPMA does not provide the Bureau with the statutory authority 

necessary to regulate underground injections on public land, the Bureau’s rule is in 

excess of its statutory authority and not in accordance with the law.  

E. The federal mineral leasing statutes govern leasing, not the 

protection of underground sources of drinking water. 

 

As with its reliance on FLPMA, the Bureau’s reliance on the various mineral 

leasing statutes as justification for its rule is misplaced. 80 Fed. Reg. at 16217.  

1. The Mineral Leasing Act 

In citing the Mineral Leasing Act to support its Fracking Rule, the Bureau 
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asserts general authority to “prescribe necessary and proper rules and regulations 

and to do any and all things necessary to carry out and accomplish the purposes of 

[the Mineral Leasing Act].” 30 U.S.C. § 189. However, the Mineral Leasing Act 

merely creates a program for leasing mineral deposits on public land for private 

mining. Natural Res. Def. Council, Inc., 609 F.2d at 555. “The purpose of the 

[Mineral Leasing] Act is to promote the orderly development of oil and gas deposits 

in publicly owned lands of the United States through private enterprise.” Geosearch, 

Inc. v. Andrus, 508 F. Supp. 839, 842 (D. Wyo. 1981) (citing Harvey v. Udall, 384 

F.2d 883 (10th Cir. 1967)). The authority to regulate hydraulic fracturing does not 

flow from the authority to lease and develop public property.  

As part of the orderly development of the nation’s resources, the Mineral 

Leasing Act makes all leases on federal land explicitly conditioned upon the lessee’s 

use of “all reasonable precautions to prevent waste of oil or gas developed in the 

land, or the entrance of water through wells drilled by him to the oil sands or oil-

bearing strata, to the destruction or injury of the oil deposits.” 30 U.S.C. § 225. This 

language squares with the general sentiment during the early 1900s (when Congress 

enacted the Mineral Leasing Act) that underground water posed a threat to the oil 

and gas resources of the country. (DOIAR0001663). “Early casing and cementing 

programs of oil and gas wells were practical measures to prevent waters from 

adjacent non-productive formations and upper aquifers from flooding the oil-
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producing reservoir during drilling and subsequent production activities.” (Id.). “In 

these early years the principal focus was on protection of the petroleum resource 

from the effects of water incursion and not on protection of water resources 

themselves.” (Id.).  

The Mineral Leasing Act unambiguously directs the Bureau to protect oil and 

gas resources from the intrusion of water. Courts “‘must presume that [the] 

legislature says in a statute what it means and means in a statute what it says there.’” 

Dodd v. United States, 545 U.S. 353, 357 (2005) (quoting Conn. Nat’l. Bank v. 

Germain, 503 U.S. 249, 253–254, (1992)). The Bureau cannot suddenly invert this 

straightforward statement of law, nearly 100 years after Congress enacted it, to now 

require the Bureau to protect underground sources of water from oil and gas 

activities. 

Furthermore, the Mineral Leasing Act states that “[n]othing in this chapter 

shall be construed or held to affect the rights of the States or other local authority to 

exercise any rights which they may have[.]” 30 U.S.C. § 189. This constraint on the 

reach of the Mineral Leasing Act is “likewise a limitation on the Secretary of the 

Interior as to his regulation making authority set out in [Section 189].” Tex. Oil & 

Gas Corp. v. Phillips Petroleum Co., 277 F. Supp. 366, 370 (C.D. Okla. 1966), aff’d 

406 F.2d 1303 (10th Cir. 1969). As explained above, through the Energy Policy Act, 

Congress removed federal oversight of hydraulic fracturing, leaving the right to 
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regulate fracking in the capable hands of the states. For this reason, the Mineral 

Leasing Act prohibits the Bureau’s Fracking Rule, rather than authorizes it.  

2. The Right-of-Way Leasing Act 

The Bureau’s claim that the Right-of-Way Leasing Act authorizes the 

Fracking Rule is similarly spurious. The Right-of-Way Leasing Act grants to the 

Department of the Interior the authority to “adopt rules and regulations governing 

the exercise of the discretion and authority conferred by” the Act. 30 U.S.C. § 306. 

Congress enacted the Right-of-Way Leasing Act to expand the Secretary of the 

Interior’s ability to lease federal land for mineral development by authorizing leasing 

of minerals beneath railroads and other federal rights-of-way. 30 U.S.C.  

§ 301; see also Udall, 255 F. Supp. at 485. General authority to make rules relating 

to terms of leases on federal rights-of-way does not translate to the ability to create 

a comprehensive regulatory scheme for all hydraulic fracturing on federal land, 

especially when Congress has deliberately left that duty to the states. See Pub. L. 

No. 109-58, § 322, 119 Stat. 594 (2005) (codified at 42 U.S.C. § 300h(d)(2)(B)). 

3. The Mineral Leasing for Acquired Lands Act. 

Nor is the Bureau able to find authority for its rule in the Mineral Leasing for 

Acquired Lands Act of 1947. Congress granted to the Bureau the authority to 

“prescribe such rules and regulations as are necessary and appropriate to carry out 

the purposes” of the Mineral Leasing for Acquired Lands Act of 1947. 30 U.S.C. §§ 
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351–352. However, Congress enacted the Mineral Leasing for Acquired Lands Act 

to amend and expand the Bureau’s authority to lease public land for mineral 

development, not to grant the Bureau the authority to craft a framework for 

regulating hydraulic fracturing or underground injections. Id. §§ 351–360. The 

Bureau cannot rely on the Mineral Leasing for Acquired Lands Act as justification 

for the Fracking Rule.  

4. The Federal Oil and Gas Royalty Management Act. 

The Bureau also attempts to justify its Fracking Rule under the Federal Oil 

and Gas Royalty Management Act of 1982. 30 U.S.C. § 1751. In enacting the Federal 

Oil and Gas Royalty Management Act, Congress again granted general rulemaking 

authority to the Secretary. Id. (“The Secretary shall prescribe such rules and 

regulations as he deems reasonably necessary to carry out this chapter.”). Rather 

than create authority for the Bureau to regulate hydraulic fracturing, however, the 

Federal Oil and Gas Royalty Management Act provides for financial audits of lease 

accounts, lessee liability for royalty payments, security plans to prevent theft of oil 

and gas, annual lease site inspections, and civil and criminal penalties for 

noncompliance. Id. §§ 1711–20. Similar to other provisions the Bureau claims as 

authority for its Fracking Rule, such general rulemaking authority to create royalty 

collection systems cannot justify broad regulation of hydraulic fracturing. 

* * * 
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 Even considering the sum of its parts, the Bureau’s argument to regulate 

hydraulic fracturing through its suite of mineral leasing statutes falls short. Taken 

together with the Indian mineral leasing statutes, the various mineral leasing statutes 

cited by the Bureau as justification for the rule are just what their titles denote; 

mineral leasing statutes that provide for the orderly production of the nation’s oil 

and gas resources. Invoking all of the mineral leasing statutes at once does not 

transform their purpose from property management into environmental protection.  

 When an agency puts forth rulemaking such as the Fracking Rule, it “must 

operate within the bounds of reasonable interpretation.” Michigan v. EPA, --- U.S.  

---, 135 S. Ct. 2699, 2707 (2015). The Bureau’s justification for its rulemaking is 

akin to “discover[ing] in a long-extant statute an unheralded power to regulate a 

significant portion of the American economy,” and as such, should be met with a 

heavy dose of skepticism. Util. Air Regulatory Grp., 134 S. Ct. at 2444. After all, 

Congress “does not alter the fundamental details of a regulatory scheme in vague 

terms or ancillary provisions.” Whitman, 531 U.S. at 468.  

 Because none of the mineral leasing statutes provide authority to regulate for 

the protection of groundwater, the Bureau is without statutory authority to 

promulgate the Fracking Rule.  
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II. The Bureau’s justification for the rule invents a regulatory problem that 

does not exist. 

 

A. Standard of review 

 

Under the APA, a court must set aside an agency rule if the rule is “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. 

§ 706(2)(A). When conducting this inquiry, the court should review the preamble 

and the administrative record to “ascertain whether the agency examined the relevant 

data and articulated a rational connection between the facts found and the decision 

made.” Olenhouse, 42 F.3d at 1574 (internal footnote omitted). Agency action shall 

be set aside 

if the agency relied on factors which Congress has not intended for it to 

consider, entirely failed to consider an important aspect of the problem, 

offered an explanation for its decision that runs counter to the evidence 

before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise. 

 

Id. (quoting Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. 

Co., 463 U.S. 29, 43 (1983)). “Because the arbitrary and capricious standard focuses 

on the rationality of an agency’s decisionmaking process rather than on the 

rationality of the actual decision, ‘[i]t is well-established that an agency’s action 

must be upheld, if at all, on the basis articulated by the agency itself.’” Id. at 1575 

(quoting State Farm, 463 U.S. at 50). “Thus, the grounds upon which the agency 

acted must be clearly disclosed in, and sustained by, the record.” Colo. Wild, 

Heartwood v. U.S. Forest Serv., 435 F.3d 1204, 1213 (10th Cir. 2006). “After-the-
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fact rationalization by counsel in briefs or arguments will not cure noncompliance 

by the agency with these principles.” Id.  

B. The preamble to the Fracking Rule fails to make a rational 

connection between the facts on the ground and the final rule. 

 

In the Federal Register notice for the Fracking Rule, the Bureau tried to justify 

the rule on several factual foundations, but none of these stand up to scrutiny. 80 

Fed. Reg. at 16128, 16193. 

First, the Bureau claimed that, despite the long history of hydraulic fracturing, 

the increased complexity associated with horizontal drilling warrants the Fracking 

Rule. 80 Fed. Reg. at 16128. Other than a brief reference to increased volumes and 

pressures associated with deeper horizontal wells, id. at 16188, the Bureau did not 

elaborate how these wells are more complex than previously fracked wells, let alone 

how that presumed increase in complexity leads to some new harm that is not 

addressed through existing regulations. Here, the Bureau did not justify the need for 

the rule, let alone provide a rational justification for it.  

Second, the Bureau raised the specter of groundwater contamination as a main 

justification for the rule. Id. at 16128–29. However, the overwhelming evidence in 

the administrative record shows no correlation between fracking and contamination 

of underground aquifers. (ECF No. 118 at 56–57). The Bureau’s own draft 

environmental assessment acknowledges that “[t]hus far, all reported events of 

contamination that attribute the cause of a contamination event to well stimulation 
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operations have not been confirmed. Therefore, it is impossible to predict how many 

contamination events the proposed amendments would prevent[.]” 

(DOIAR0037755_026). Furthermore, the record contains internal memoranda to the 

Director stating that “[hydraulic fracturing] is a proven process with minimal 

technical problems. Some issues have occurred in the fracturing of shallow coal bed 

natural gas reservoirs. Similar problems do not occur in deep oil and gas reservoirs 

because of their separation from drinking water aquifers.” (DOIAR0002408). 

The Bureau also had before it comments from a senior petroleum engineer in 

the Bureau’s Vernal, Utah field office written at the request of the Lead Petroleum 

Engineer in the Bureau’s Washington office. (DOIAR0026852). In his comments, 

the engineer indicates that the rule would have a major impact on oil and gas 

operators while providing no benefit to underground aquifers. (Id.). He also explains 

that there has been no confirmed evidence of groundwater contamination linked to 

oil and gas wells in his area due to “the geology with good confining units and … 

the management practices that have been used over the past 40 years.” (Id.). The 

Bureau engineer concludes that “[t]he benefit of these new rules at least for our field 

office will be more information in our well files but with no incremental protection 

to [underground sources of drinking water] or useable water zones over [the 

Bureau’s] present regulations and policies.” (DOIAR0026852–53). 

These documents illustrating the paucity of evidence showing environmental 
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harm, coupled with the Bureau’s inability to cite a single confirmed case of 

groundwater contamination as a result of hydraulic fracturing, demonstrate that the 

prevention of groundwater contamination cannot be rationally justified as a basis for 

the rule. Accordingly, the Bureau’s conclusion that it must enact the rule to combat 

environmental contamination runs counter to the evidence that was before the 

agency.  

Lastly, the Bureau justified the Fracking Rule on the grounds that it will 

combat contamination of water through the prevention of “frack hits” or “unplanned 

surges of pressurized fluids from one wellbore into another wellbore.” 80 Fed. Reg. 

at 16193. However, the Bureau readily admitted that “[f]rack hits have resulted in 

surface spills ... and have caused the loss of recoverable oil and gas, but they have 

not yet been shown to be a source of contamination of usable water.” Id. Given that 

the record does not show frack hits cause contamination of usable water, the rule 

lacks a rational connection between the desire to prevent frack hits and the goal of 

protecting the environment. Again, the Bureau’s justification here runs counter to 

the evidence presented to the agency.  

These three justifications for the rule are not rational because the Bureau lacks 

evidence and because the Bureau explained the need for regulation in ways that are 

counter to the administrative record. The BLM’s failure to “articulate any rational 

connection between the facts found and the choice made,” warrants an order setting 
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aside the Fracking Rule. Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 

168 (1962). 

C. The Bureau violated the APA by failing to consider and respond 

meaningfully to significant public comments.  

 

The APA guarantees a meaningful opportunity for the public to participate in 

an agency’s regulatory scheme through the notice-and-comment process. 5 U.S.C.  

§ 533. The APA also obligates federal agencies to respond meaningfully when the 

public comments raise points going to the merits of a proposed rule. Olenhouse, 42 

F.3d at 1575. “[T]he opportunity to comment is meaningless unless the agency 

responds to significant points raised by the public.” Home Box Office, Inc. v. FCC, 

567 F.2d 9, 35–36 (D.C. Cir. 1977); accord Arizona Pub. Serv. Co. v. EPA, 562 F.3d 

1116, 1128 (10th Cir. 2009) (collecting cases that address the comment 

requirement). A rule is procedurally defective when the agency fails to “consider 

and respond to significant comments received during the period for public 

comment.” Perez v. Mortgage Bankers Ass’n, 135 S.Ct. 1199, 1203 (2015). 

Significant comments are those “which raise relevant points and which, if adopted, 

would require a change in the agency’s proposed rule.” Home Box Office, 567 F.2d 

at 35 n.58. A court must set aside agency action that is “procedurally defective[ or] 

arbitrary or capricious in substance.” Arizona Pub. Serv. Co., 562 F.3d at 1122. 
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Even if there were a rational connection between the facts found and the 

Bureau’s decision, the Rule is procedurally deficient because the BLM failed to 

consider and respond to important public concerns raised during the rulemaking 

process regarding the Bureau’s ability to administer the new rule. 

The State of Utah’s comments raised one such public concern, namely that 

the Bureau would need to employ three “Full Time Equivalents (FTE) in the Vernal 

Field Office alone to administer the proposed regulation.” (DOIPS0392218). Based 

on the Bureau’s economic analysis, employing three FTEs would “cost the Vernal 

Field Office approximately $59,200 per FTE – totaling $177,500 plus per year.” Id. 

Utah’s comment tied these increased costs to the Bureau’s difficulty maintaining a 

trained workforce in the Vernal Field Office, which results in delays in permitting. 

Id.  

Internal comments made by a Senior Petroleum Engineer in the BLM’s Vernal 

Field Office confirm the public’s point. (DOIAR0026852) (“the proposed set of 

rules will have a major impact with the BLM’s present staffing, especially in the 

field offices like Vernal.” (emphasis in original)). Because these comments raised 

significant concerns about the Bureau’s ability to administer its new rule, the Bureau 

had an obligation under the APA to provide a reasoned and meaningful response. 

Home Box Office, 567 F.2d at 35 n.58. 
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But none of the Bureau’s three responses addressed the public’s concern. 

First, the Bureau responded that it “does not agree with the assertion regarding the 

lack of BLM staff expertise. The BLM employs qualified and experienced petroleum 

engineers and geologists.” 80 Fed. Reg. at 16177. This response missed the thrust of 

the issue. The comment was not a criticism of the qualifications of Bureau staff, but 

rather a concern that it did not have sufficient resources to successfully implement 

the rule, particularly in hard-to-staff locations like Vernal.  

Second, the Bureau responded to the comment by indicating that it 

“understands the time-sensitive nature of oil and gas drilling and well completion 

activities and does not anticipate that the review of additional information related to 

hydraulic fracturing with an [Advanced Permit to Drill] will impact the timing of the 

approval of drilling permits.” Id. The Bureau’s own calculations undermine this 

assertion. The Bureau estimated that it will review 2,814 fracking-related operations 

per year, resulting in an annual administrative burden of $931,744. Id. at 16205–06, 

08. This additional workload consists of approximately 25,400 hours and “about 

13.80 staffed positions” per year. Id. at 16207.  

The Bureau did not identify how it plans to combat its resource constraints in 

response to these public concerns; it failed to explain how it plans to hire the extra 

13.8 employees needed. BLM cannot simultaneously assert that the rulemaking 

requires 13.8 new full-time positions and that there will be no delay in permit 
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approvals without explaining how the staffing concerns will be addressed. The 

public’s concern on this issue required BLM to explain this internal inconsistency. 

Third, the Bureau responded to staffing concerns by stating that “revisions 

made from the supplemental rule to final rule would reduce the amount of staff time 

required to implement the rule and limit any permitting delays.” Id. at 16177. As 

addressed, the final rule suggests an additional 13.8 employees are necessary to carry 

out the rule. Id. at 16207. The supplemental rule, however, only estimated a need for 

8.44 new full time employees. Oil and Gas; Hydraulic Fracturing on Federal and 

Indian Lands, 78 Fed. Reg. 31636, 31666 (May 24, 2013). Thus, the final rule does 

not reduce staff time required to implement the rule, but instead, increases the staff 

time by nearly 50%. Nowhere in the preamble or rule does the Bureau address how 

it will meet these staffing obligations. 

These three individual responses to the public concern raised in Utah’s 

comment are procedurally deficient—they are not reasoned responses to significant 

comments relating to the Bureau’s ability to properly implement the rule in light of 

its own resource limitations. Therefore, the rule must be set aside as procedurally 

defective. Arizona Pub. Serv. Co., 562 F.3d at 1122. 

D. The states comprehensively regulate hydraulic fracturing on 

federal land, and the Fracking Rule provides little to no protection 

for underground water sources while unnecessarily increasing 

delay and costs. 

 

The Bureau claims, through its legal briefing, that the Fracking Rule fills a 
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regulatory gap on federal and Indian land where states and tribes are not adequately 

regulating the practice. (ECF No. 68 at 20). Because this justification is not found in 

the administrative record or the preamble, it cannot serve as justification for the rule. 

Colo. Wild, Heartwood, 435 F.3d at 1213. However, even if this justification was 

asserted in the record, there is no gap to fill because the states and tribes already 

regulate hydraulic fracturing adequately.  

Wyoming has been regulating hydraulic fracturing since 2010. (ECF No. 32-

2 at ¶ 8). When Wyoming began its regulatory program, two things were certain: (1) 

no other entity regulated routine hydraulic fracturing within the state; and (2) in 

2005, Congress told the EPA, the only federal agency with authority over hydraulic 

fracturing, that it could not regulate the practice except in one specific instance. See 

Pub. L. No. 109-58, § 322, 119 Stat. 594 (2005) (codified at 42 U.S.C.  

§ 300h(d)(2)(B)). Without an authorized federal regulator, states like Wyoming, 

Colorado, and Utah filled the gap, developing some of the first hydraulic fracturing 

regulations in the country.  

Wyoming’s program protects groundwater in much the same ways as the 

Bureau’s Fracking Rule, including a few provisions that are more protective than the 

Bureau’s rule. (ECF No. 32-2 at ¶¶ 14–21). In fact, Secretary Jewell has boasted of 

Wyoming’s robust regulation in the area. (Id. at ¶ 22). The Bureau’s Colorado State 

Office agrees, proclaiming that “[t]he State of Colorado has led the nation in 

Case 2:15-cv-00043-SWS   Document 189   Filed 03/04/16   Page 65 of 72



 

55 
 

providing a regulatory framework to manage [oil and gas] development in an 

environmentally responsible manner on state and private lands.”10  

Not only do the states’ hydraulic fracturing programs adequately protect 

groundwater, but the states are far more efficient than the Bureau. (ECF No. 32-2 at 

¶ 24). For example, it takes the Bureau an average of 200 days to approve an 

Advanced Permit to Drill, when it otherwise takes the State of Wyoming just 60 days 

on average. (Id. at ¶ 27). With the Bureau’s rigid, slow review process now imposed 

on all hydraulic fracturing plans on federal land, operators will likely seek out states 

with less federal oversight, causing the states with large federal acreage to lose high 

paying oil and gas jobs, as well as mineral lease royalties and severance tax revenues. 

(Id. at ¶ 39); (ECF No. 118 at 31–50).  

Instead of deferring to the states, who have expertise with regional geology 

and groundwater conditions, the Bureau has created an overlapping federal regime 

that produces no identifiable benefits. (ECF No. 32-2 at ¶¶ 28, 32, 34–37); (ECF No. 

118 at 20–29). Under the Fracking Rule, well operators must comply with both state 

and federal fracturing standards where states already regulate on public land. (ECF 

No. 32-2 at ¶ 17). This means that well operators will be required to submit duplicate 

                                                           
10 U.S. Dep’t of the Interior, Bureau of Land Mgmt., Colorado Oil and Gas Leasing 

Program, http://www.blm.gov/co/st/en/BLM_Programs/oilandgas.html (last visited 

March 4, 2016). Review of the record underlying the fracking rule supports these 

notions. (E.g., DOIAR0001668, 0001688, 0007036, 0009170, 0027636). 
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verification of their hydraulic fracturing plans to both state and federal agencies 

before they can begin the fracking process. (Id.). The end result of this extra layer of 

federal oversight is not an increased level of regulatory protection for groundwater. 

Instead, the standards imposed by the Bureau are similar and, in some instances, less 

protective than the standards in place in states like Wyoming and Colorado. (Id. at 

¶¶ 14–21). 

Throughout the rulemaking process the public informed the Bureau of the 

adequacy of state regulation of hydraulic fracturing (ECF No. 118 at 10–20), as well 

as the overlap and redundancy created by the Bureau’s rule (Id. at 20–29); 

(DOIAR0009170, 026852–53). The Bureau attempts to address concerns of overlap 

and redundancy through proposal of a variance process. 80 Fed. Reg. at 16175–76. 

The proposed variance process allows the Bureau to enforce state regulations where 

state regulations meet or exceed the Bureau’s rule. Id. at 16132. This variance, 

however, is subject to the absolute discretion of the State Bureau Director. Id. at 

16221. Furthermore, there is no check on this discretion: the Fracking Rule states 

that “[t]he decision on a variance request is not subject to administrative appeals.” 

Id. Because the variance process by its terms merely duplicates state regulations, is 

entirely discretionary, and provides no appeal should the Bureau deny or rescind it, 

the variance does little to address concerns of overlap and duplication of regulation. 

Finally, the very notion of a variance process defeats the Bureau’s contentions that 
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the rule is necessary to create uniformity across public lands. These concerns 

regarding the variance process were expressed through public comment. (ECF No. 

118 at 29–31). 

Regarding the adequacy of state regulation, the Bureau’s own findings show 

that from FY 2010 to FY 2013, 99.3% of the total number of well completions on 

federal and Indian land nationwide occurred in nine states, all of which have existing 

hydraulic fracturing regulations. 80 Fed. Reg. at 16187, 16198. Of these states, all 

nine require disclosure of fracking chemicals, many of whom use FracFocus.org. 

(DOIAR0093654_0056). In addition, the Bureau has not made a determination that 

any of these nine states’ hydraulic fracturing programs are insufficient or inadequate. 

(See DOIAR0055854–55 (referencing Secretary Jewell’s inability during a 2013 

Senate hearing to identify any state that has insufficient regulation)). 

 Because the Bureau’s rule provides no environmental benefit, one of the sole 

justifications for the rule, and because the states already adequately regulate the 

industry, this Court should set aside the rule as arbitrary and capricious.  

CONCLUSION 

 The Safe Drinking Water Act once contained a comprehensive program for 

the regulation of underground injections such as hydraulic fracturing. After the 

Energy Policy Act of 2005 removed that authority from the EPA (except for 

hydraulic fracturing using diesel fuels), the states took up the regulation of hydraulic 
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fracturing. Under state regulation, the industry has flourished, supporting jobs and 

energy development across the country, while ensuring that the practice is carried 

out in an environmentally sound manner. The Bureau’s Fracking Rule is nothing 

more than a late attempt at seizing the remnants of EPA’s authority by sidestepping 

the Energy Policy Act. Neither FLPMA nor the various mineral leasing statutes 

provide the Bureau with statutory authority for the rule. Even if the Bureau had 

authority to promulgate such an expansive environmental regulation, the rule is 

arbitrary and capricious because it serves none of the purpose and solves none of the 

problems that it was created to address. 

For the foregoing reasons, the States of Wyoming, Colorado, and Utah request 

that the Court enter an order setting aside the final rule entitled Oil and Gas; 

Hydraulic Fracturing on Federal and Indian Lands published at 80 Fed. Reg. 16128 

(March 26, 2015) as both contrary to law and arbitrary and capricious agency action. 
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DATED this 4th day of March 2016. 

 

      /s/ Jeremy A. Gross 

      Michael J. McGrady, WSB No. 6-4099 

      Senior Assistant Attorney General 

      Jeremy A. Gross, WSB No. 7-5110 

Assistant Attorney General 

Wyoming Attorney General’s Office 

      2030 Capitol Ave. 

      Cheyenne, Wyoming 82002 

      (307) 777-6946 

      mike.mcgrady@wyo.gov  

jeremy.gross@wyo.gov 

 

      Attorneys for Petitioner State of Wyoming 

 

      /s/ Frederick R. Yarger (with permission) 

      Frederick R. Yarger; pro hac vice 

      Solicitor General 

      Colorado Attorney General’s Office 

      1300 Broadway, 10th Floor 

      Denver, Colorado 

      (720) 508-6168 

      fred.yarger@coag.gov 

 

Andrew Kuhlmann, WSB No. 7-4595 

Senior Assistant Attorney General 

Wyoming Attorney General’s Office 

      2030 Capitol Ave. 

      Cheyenne, Wyoming 82002 

      (307) 777-6946 

      andrew.kuhlmann@wyo.gov 

 

Attorneys for Petitioner State of Colorado 
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/s/ John Robinson Jr. (with permission) 

Steven F. Alder (pro hac vice) 

John Robinson Jr. (pro hac vice) 

Utah Assistant Attorneys General 

Sean D. Reyes (pro hac vice) 

Utah Attorney General 

Utah Office of the Attorney General 

1594 W. North Temple, Suite 300 

Salt Lake City, Utah 84116 

(801) 538-7227 

jrobinson@utah.gov  

stevealder@utah.gov 

 

Daniel B. Frank (WSB No. 5-2978) 

Frank Law Office, P.C. 

519 E. 18th Street 

Cheyenne, Wyoming 82001 

(307) 432-0520 

frank@tribcsp.com 

 

Attorneys for Petitioner-Intervenor  

State of Utah 
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Industry battles Interior, enviros over fracking rule freeze
Ellen M. Gilmer, E&E reporter

Published: Wednesday, February 24, 201 6

Legal wrangling over the ongoing injunction of the Obama administration's hydraulic fracturing rule heated up
last week when each side volleyed arguments over whether a federal appeals court should even consider the
case.

Oil and gas industry groups stirred up debate two weeks ago when they urged the 10th U.S. Circuit Court of
Appeals to dismiss the Department of the Interior's attempts to unfreeze the fracking rule. While state
challengers last week gave their blessing to industry's request, Interior and environmental allies fired back that
the argument "borders on frivolous."

At stake is implementation of the fracking rule, released by Interior's Bureau of Land Management almost a
year ago to tighten oversight of the controversial production method on public and tribal lands. In September, a
federal district court in Wyoming froze the rule while the litigation plays out. Interior and environmental
groups then appealed to the 10th Circuit and recently asked the appeals court to expedite its review.

But the Independent Petroleum Association of America and Westem Energy Alliance argue that the lOth
Circuit should toss the case because by the time it can consider unfreezing the rule, the district court may have
already reached a decision on the broader question of whether the regulation is legal -- rendering the injunction
appeal mooT (EnersvWire, Feb. I 1).

In a Friday response, Interior assailed industry's logic, saying there's no way of knowing exactly when the
district court will issue a decision in the case, and it would be unfair to stall consideration of the injunction
appeal based on "anticipatory mootness."

"Industry petitioners fail to cite any case supporting the novel theory of anticipatory mootness," the agency's
lawyers wrote. "Moreover, the factual premise for Industry Petitioners'theory is incorrect. Industry Petitioners
do not and cannot show that the district court will, in fact render a final judgment before this Court rules on the
preliminary injunction. "

Environmental intervenors also responded to industry's move, saying it was based on speculation. They added
that the 10th Circuit review was crucial to reversing the "far-reaching ramifications" of the district court's
ruling, which not only halted the fracking rule but also questioned whether BLM had authority to regulate
fracking at all.

"The district court's holding that BLM lacks the legal authority to address that practice prevents BLM from
adequately managing oil and gas development on public lands," Earthjustice attomey Michael Freeman wrote
in the environmental response. "By doing so, the lnjunction Order impairs BLM's ability to fuIfiIl its statutory
mandate to ensure the proper conduct of oil and gas operations on the 756 million acres of federal and tndian
lands that it manages."

The industry groups responded to the criticism yesterday, reiterating their argument that Interior delayed the
litigation by failing to submit the complete administrative record in a timely manner. That delay and others,
they argue, undermines the agency's current contention that the injunction must be lifted swiftly to allow for
fracking regulation.

"Had BLM believed that the interests of the government or the public were likely to suffer imminent harm or
that this case otherwise merited expedited treatment, the Department of Justice was capable of seeking urgent
relief," BakerHostetler attomey Mark Barron wrote for the industry groups.



Kennecott Utah Copper LLC
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Agenda

M\035\002 Bingham Canyon Mine Reporting - Accounting

• Purpose of the Presentation

• 2015 Reclamation Related Activities

• 2015 Performance vs Contract Obligation

• 2016 Tentative Plan
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Purpose of Presentation – 1978 Reclamation

Contract

M\035\002 Bingham Canyon Mine Reporting - Accounting

The Operator agrees to provide to the 

Board and Division annually, a detailed 

report of reclamation work performed 

during the preceding year, including a cost 

accounting of said reclamation work in 1978 

dollars
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Purpose of Presentation – 1978 Reclamation

Contract

M\035\002 Bingham Canyon Mine Reporting - Accounting

The Board and Operator, both agree that the 

Operator will be obligated to expend a 

minimum average, excluding salaries, but 

not operating wages, of $50,000 – 1978 

dollars per year for each three year period, 

in maintaining a program of experimentation 

and in the application of BAT toward 

rehabilitation of land
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Purpose of Presentation – 1978 Reclamation

Contract

M\035\002 Bingham Canyon Mine Reporting - Accounting

The Operator further agrees to work jointly 

with the Division in establishing annual 

reclamation plans for each forthcoming 

year. Said plan will be subject for review 

of the Board. Consideration will be given to 

the annual report of the previous year in 

establishing such plans
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M\035\002 Bingham Canyon Mine Facilities Overview
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Summary of Significant Activities - 2015
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M\035\002 Bingham Canyon Mine 2010 ActivitiesM/035/0002 Bingham Canyon Mine Facilities - Bingham 

Bingham Canyon – August 2013

Soil Salvage - East

Waste Rock Project

• 400 acres of soil salvage

• 4,801,672 CY of soil stockpiled

Storm Water - East

Waste Rock Project

• Performed cut-off wall relocation, storm 

water basin construction, toe-ditch 

construction, pipeline installation.  

Construction of 

Relaxed Face - East 

Waste Rock Project

• Began construction of the lower benches of 

the relaxed slope.  

• Placed approximately 33.6M tons of material

Construction of 

Relaxed Shelf - South 

Waste Rock Project

• Began construction of the lower benches of 

the relaxed slope.  

• Placed approximately 10.2M tons of material



M/035/0002

M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Soil Salvage – East Waste Rock Project

1) ~ 460 acres of 

disturbance  

2) Stockpiled ~ 4.8 

Million CY of growth 

media 

3) Placed temporary 

seed mix for weed 

control
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M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Soil Salvage – East Waste Rock Project
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M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Soil Salvage – East Waste Rock Project
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M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Storm Water – East Waste Rock Project

1) Toe-drain 

construction

2) Storm water basin 

construction

3) Cut-off wall 

relocation 

4) Pipeline installation
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M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Storm Water – East Waste Rock Project
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M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Construction of Relaxed Face – EWR and SWR Projects 

14
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East Waste Rock Project Location
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M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Construction of Relaxed Face – East Waste Rock Project

1) Construct a relaxed 

face 

2) Place material in 

front of existing 

waste rock

3) Began construction 

of the lower benches 

of the relaxed slope 

4) Placed 

approximately 33.6M 

tons of material
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South End Dumps Location



Enhancement of South Dump Storm Water Controls

• Top Soil Salvage (2014 -16)

• Place a bench of material 

across the face of the first 

four drainages (2015-16)

• Permanent storm water 

control in first four basins 

(2014 -15)

• Additional stormwater control 

on the new bench (2015 -16)

• Relax bench face to 2.5H:1V 

(2016-17)

• Place vegetated soil cover on 

bench face (2017)February 24, 2016
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M\035\002 Bingham Canyon Mine 2010 Activities: Demolition Projects

Construction of Shelf – South Waste Rock Project

1) Construct a shelf with a relaxed face 

2) Place material in front of existing waste rock

3) Began construction of the lower benches of the relaxed slope 

4) Placed approximately 10.2M tons of material
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Expenditures 2015

BAT and Experimentation1 $ 26,910,974

Demolition $                 0

Total  (2015) $ 26,910,974

Total2,3(1978) $  7,402,825

1Mine BAT includes reclamation expenditures for equipment rental, maintenance and operation, 

seed/seedling, fertilizer/mulch/limestone application and purchase,  and demolition contractors. Mine 

BAT does not include operating salaries or experimental costs associated with waste rock segregation 

or the ARD technologies.

2Expend a minimum average, of $50,000 in $US 1978 dollars per year for each three year period, in 

maintaining a program of experimentation and in the application of BAT toward rehabilitation of land.

3Consumer Price Index (CPI) Inflation Calculator (Bureau of Labor Statistics)
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February 24, 2016



KUC anticipates the following 2016 activities:

o Salvage of additional growth media from base of South Dumps

o Construction of additional storm water controls at South Dumps

o Construction of shelf at the base of the South Dumps

o Salvage of additional growth media from base of East Dumps

o Construction of additional storm water control at East Dumps

o Placement of relaxed waste rock along face of East Dumps

o Additional BAT and/or experimental projects as warranted and as funding 

allows
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Questions?
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Utah Division of Oil, Gas & Mining 

2016 Legislative Session 

Bill # Bill Title Bill Sponsor Purpose of Bill Status/Actions 
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ENERGY/MINERAL BILLS 

SB 17-S2 Revenue and Taxation 

Amendments 

Sen. Van Tassell Clarifies the oil and gas severance tax formula re deductions after 

1/2015 Supreme Court decision and subsequent Tax Comm. actions. 

UPA agreed with DOGM amendment on 11/2/15.      

12/16: Bill numbered/public 

2/16: Senate passed. 

     

SB 102 High Cost Infrastructure Tax 

Credit Amendments 

Sen. Okerlund Amends the 2015 tax credit provisions, including the criteria and the 

amount of the credit.  Credit includes mining and manufacturing 

projects plus a refinery producing low-sulfur gasoline. 

1/27: Bill numbered/public 

2/1: Senate Comm passed 

     

SB 118 Uintah Basin Air Quality 

Research Project 

Sen. Van Tassell Modifies the expenditure purposes of the Infrastructure & Econ. 

Diversification Investment Account (portion of severance tax 

monies) to include an appropriation for USU air quality research.   

2/1: Bill numbered/public 

2/4: Senate Comm passed 

     

*SB 134 Oil & Gas Conservation 

Account Amendment 

Sen. Okerlund Increases the “cap” of $750,000 on the O&G Conservation Account 

to 100% of the annual conservation fee appropriation. 

2/3: Bill numbered/public. 

2/8: Senate Comm passed 

     

SB 159 Severance Tax Exemption 

Extension 

Sen. Van Tassell Extends for 10 years the severance tax exemption for oil shale, oil 

sands, and coal-to-liquids in Title 59. 

2/12: Bill numbered/public 

2/19: Senate Comm passed 

     

SB 200 Compensatory Mitigation 

Program for Sage Grouse 

Sen. Van Tassell Creates the Sage Grouse Compensatory Mitigation Program in DNR.  

Bill allows "mitigation credit" generation, selling, and purchasing, 

and creates a system for tracking mitigation credits. A person may 

use a mitigation credit to permanently disturb sage-grouse habitat.        

2/19: Bill numbered/public 

     

HB 140 Public Utilities & Technology 

Committee Name Change 

Rep. Handy Adds “Energy” to the Interim Committee title, so new name will be 

the Public Utilities, Energy & Technology Interim Comm.  Note: 

SR1 by Hinkins makes the same change for the standing committee. 

1/13: Bill numbered/public 

2/11: House passed 

2/18: Senate Comm passed 

     

HB 180 Sales & Use Tax Exemption 

Amends 

Rep. Wilson Repeals the “3-year economic life” requirement for machinery for 

the exemption, and amends the exemption on materials used in the 

process of production including certain mining materials.   

1/22: Bill numbered/public 

1/29: House Comm passed. 

2/11: House circled. 
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HB 219 Resource Management 

Planning 

Rep. Stratton Updates the 2015 bill requirement for counties to prepare Resource 

Mgmt Plans, including application only to public lands, an extension 

of the due date from 7/1/16 to 5/1/17, and other items.    

1/27: Bill numbered/public 

 

     

*HB 276-

S1 

Public Land Management Act Rep. Noel Creates the Division of Public Lands within DNR, subsequent to a 

minimum of 100,000 acres of public land transfer to the state, 

excluding SITLA exchanges. Substitute requires DOGM report to 

Commission for Stewardship of Public Lands by 10/16 on how state 

shall deal with oil, gas & mining issues in Public Land Transfer Act. 

2/4: Bill numbered/public 

2/19: House Comm passed 

 

     

HCR 1 Concurrent Resolution on 

Waters of the United States 

Rep. Noel Expresses disapproval of the expansion of the term “waters of the 

United States” and supports AG to vacate this expansive rule. 

2/3:  House passed 

2/18: Senate passed 

     

HCR 8-S1 

 

 

Concurrent Resolution on 

Bonneville Salt Flats 

International Speedway 

Rep. Handy Calls attention to the Bonneville Salt Flats Speedway deterioration 

and urges BLM to restore the flats to safe high-speed racing 

conditions, and develop a plan with participation of racers and 

Intrepid Potash Wendover.   

11/18: NRAE Interim 

discussed topic w/o a vote. 

1/29: Bill numbered/public. 

2/19: House Comm passed 

     

HCR 13 

 

 

Concurrent Resolution 

Urging Congress to Support 

Implementation of Utah's 

Sage-Grouse Conserv. Plan 

Rep. Sandall Urges Congress to support Utah's sage-grouse conservation plan.  

Requests Congress to provide mechanism for state sage-grouse plans 

to be implemented on BLM and FS lands, 10-year period of no 

funding for Interior sage-grouse petition finding, and other items.    

2/18: Bill numbered/public. 

 

     

 Concurrent Resolution on 

Utah Public Lands 

Rep. Stratton  Bill file opened 

     

ADMINISTRATIVE BILLS 
SB 19 Phased Retirement Sen. Weiler Allows employee to retire in place under an agreement to work half-

time and receive half the normal retirement allowance.  No added 

service credit earned.  Employer can approve/deny. Begins 1/1/17. 

1/28: Senate passed. 

2/10: House passed 
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SB 29 Retirement Systems Amends Sen. Weiler Annual administrative and technical amendments bill.  No 

substantive benefit changes, per URS. 

1/27: Senate passed. 

2/10: House passed 

     

SB 37 HR Management Rate 

Committee 

Sen. Weiler Changes the HR Rate Committee to a majority of customers, with 6 

agencies vs. the prior 3.  DNR supports customer rate committees.    

1/29: Senate passed. 

2/10: House passed 

     

SB 48 Board Membership 

Restrictions 

Sen. Escamilla Governor may not appoint an individual to a state board if the 

individual held the position of executive director of a department 

within the previous year. 

12/21: Bill numbered/public 

     

SB 52 Rate Committee 

Modifications 

Sen. Hinkins Changes Dept. of Admin Services Rate Committee to a majority of 

customers, with change from three to seven executive agencies.      

12/21: Bill numbered/public 

2/16: Senate passed. 

     

SB 184 Procurement Code Modif. Sen. Jenkins Modifies various parts of the Procurement Code with 80 page bill. 2/18: Bill numbered/public 

     

HB 5 Natural Resources, Agric.,  & 

Envir. Quality Base Budget 

Rep. McKell Appropriates initial funds for state government for the fiscal year 

beginning July 1, 2016 and ending June 30, 2017. 

2/8: House passed 

2/9: Senate passed 

     

HB 8 State Agency Fees and 

Internal Service Fees 

Rep. Dee Authorizes state agency fees and internal service fund rates. 

(OGM = lines 762 and 5544) 

1/26:  Bill numbered/public 

2/4: House Comm passed. 

     

HB 35 Retirement and Insurance 

Benefit Claims Amends 

Rep. Powell Modifies the Utah State Retirement and Insurance Benefit Act by 

amending provisions relating to limitations of retirement systems 

claims and actions. Sets time limits for a person to request a review 

of a claim for benefits, rights, obligations or employment rights. 

1/27: House passed. 

2/18: Senate passed 

     

HB 50 Postretirement 

Reemployment Amendments 

Rep. Cunningham Amends earnings limitation from $15K to $20K during first year of 

postretirement. 

11/18: Ret. Interim passed. 

12/16: Bill numbered/public 

     

HB 51 Recodification of Post-

Retirement Reemployment 

Rep. Powell Reorganizes chapter into 8 sections, to become more readable.  No 

substantive changes per drafter.  

12/16: Bill numbered/public 

2/18: House passed 
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HB 63 Fees for Government Records 

Requests 

Rep. Brian King GRAMA: provides for de novo review of an appeal of a fee waiver 

request. 

12/21: Bill numbered/public 

2/18: House passed 

     

HB 81 Government Employees 

Insurance Offerings Amends  

Rep. Kennedy PEHP High Deductible Insurance Plan: provides that an employee 

who desires an HSA, who is not eligible for an employer 

contribution due to a spouse not having an HSA, may receive that 

employer contribution in a health reimbursement account.  

12/22: Bill numbered/public 

2/10: House passed 

2/17: Senate Comm passed 

     

HB 86-S1 

 

 

Postretirement Employment 

Restrictions 

Rep. Cunningham Provides for only a 60-day separation requirement for all employee 

groups (state, school, public safety) for restarting employment, and 

employee must be reemployed by a different agency.  Substitute bill 

adds 5-year sunset. 

11/18: Retirement Interim 

failed to pass this bill. 

12/22: Bill numbered/public 

2/17: House Comm passed 

     

HB 96-S2 Single Sign-On Business 

Database 

Rep. Cutler Directs DTS to develop a business database and single sign-on web 

portal, wherein allows a person doing business in the state to access 

all relevant state-collected business data about the person, including 

info on business registration, workers' compensation, tax liability, 

and occupational health and safety inspections. Not DEQ/DNR yet.   

12/22: Bill numbered/public 

2/18: House passed 

     

HB 117 Modifications to 

Postretirement 

Reemployment 

Rep Cunningham Allows certain retirees to be rehired after a period if the retiree does 

not receive employer retirement benefits, is reemployed by a 

different agency; and employer pays the contribution rate in certain 

circumstances. 

1/15: Bill numbered/public 

     

HB 188 Paid Family Leave Rep Romero New leave type for 6 weeks granted at time of birth or adoption.  1/25: Bill numbered/public 

     

HB 195 Living Wage Amends Rep. Hemmingway Increases public and private employee wage to $12/hour. 1/25: Bill numbered/public 

     

HB 197-S2 Lobbying by State Agencies 

Amendments 

Rep. Roberts State agency may not take a public stance on a bill.  Prevents state 

employee from any intent to influence a legislator on a bill. 

1/25: Bill numbered/public 

2/10: House Comm held. 

     

HB 205 Tier II Retirement Amends Rep. Cunningham Increases the employer rate from 10% to 11%, and increases the 

multiplier from 1.5% to 1.72% starting 7/2017 for 35 year max. 

1/27:  Bill numbered/public 



Utah Division of Oil, Gas & Mining 

2016 Legislative Session 

Bill # Bill Title Bill Sponsor Purpose of Bill Status/Actions 
 

 

Page 5, Updated 2/22/2016 at 7:30AM.   * = Title 40. 

 

     

HB 251 Post-Employment 

Restrictions Amendments 

Rep. Schultz Prohibits certain post-employment restrictions and outlines 

enforcement and penalties. 

2/1: Bill numbered/public 

2/11: House Comm passed 

     

HB 282 State Contractor Employee 

Health Coverage Amends 

Rep. Dunnigan Increases the minimum state contract amount for a state contractor to 

provide employee health insurance for a design and construction 

contract, and requires the Dept. of Health to post a benchmark plan. 

2/3: Bill numbered/public 

2/16: House passed 

     

HB 388 State Job Applications 

Process 

Rep. Hollins Public employer may not require an applicant to disclose a past 

criminal conviction before an initial interview for employment. 

2/18: Bill numbered/public 

 

 

     

 Amendments to GRAMA Rep. Eliason  Bill file opened 

     

 Appropriation Adjustments Rep. Sanpei  Bill file opened 

     

 Appropriation Amends Sen. Hillyard  Bill file opened 

     

 Current Fiscal Year 

Supplemental Appropriations 

Sen. Hillyard  Bill file opened 

     

 Driver Training Revisions Rep. Spendlove  Bill file opened 

     

 General Transparency 

Amendments 

Sen. Henderson  Bill file opened 

     

 Government Ethics – Post 

Employment Restrictions 

Sen. Dabakis  Bill file opened 

     

 Governmental Immunity Act 

Amends  

Sen. Bramble  Bill file opened 
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 Joint Resolution - Potential 

Interim Study Items 

Sen. Okerlund  Bill file opened 

     

 New Fiscal Year 

Supplemental Appropriations 

Rep. Sanpei  Bill file opened 

     

 Notaries Public Amends Rep. Hutchings  Bill file opened 

     

 Procurement Code 

Amendments 

Rep. Sanpei  Bill file opened 

     

 Spousal Elective Share 

Amendments 

Sen. Weiler  Bill file opened 

     

 State Agency & Higher Educ. 

Compensation Appropriation 

Sen. J. Stevenson  Bill file opened 

     

 Unmanned Aircraft 

Amendments 

Sen. Harper Sets limits for use of drones including operating > 500’ high, at 

event > 500 people without permission, airport, emergency situation, 

and voyeurism. Includes provisions for use by law enforcement and 

wildland fire.  Does not specify other government uses not allowed.    

11/18: Govt. Oper. Interim 

heard bill, but no vote 

     

 Unmanned Aircraft Use 

Amendments 

Rep. Lifferth  Bill file opened 

     

 Workplace Abusive Conduct 

Amendments 

Sen. Jackson  Bill file opened 

     

 



DRAFT MARCH AGENDA  
BEFORE THE BOARD OF OIL, GAS AND MINING 

DEPARTMENT OF NATURAL RESOURCES 
IN AND FOR THE STATE OF UTAH 

 

Copies of the agenda are available at www.ogm.utah.gov and at the administrative offices.  Pursuant to the Americans with Disabilities Act, 
persons requiring auxiliary communicative aids and services to enable them to participate in this hearing should call Julie Ann Carter at (801) 
538-5277, at least three working days prior to the hearing.  One or more members of the Board may participate electronically pursuant to R641-
100-600.  The specified meeting location would serve as the anchor location for participation by the public. 

 
A public meeting will be held on Wednesday, March 23, 2016, in the auditorium of the 
Department of Natural Resources, 1594 West North Temple, Salt Lake City, Utah. 
 

 
The Division of Oil, Gas and Mining will conduct a Briefing Session at 8:00 a.m.:   
1.  

2.  

3. Other  

4. Next Month’s Agenda and Division Calendar  

5. Opportunity for Public Comment 

6. A meeting will be held during a working luncheon in room 1010 to determine  
 next month’s Earth Day award winners. 

 

 
The Board will hear the following Matters at 9:00 a.m.: 
1. Docket No. 2015-023 Cause No. S/049/0050 – In the matter of: reclamation at the Elite 
Rock-West Mine, Permit No. S/049/050, operated by Wasatch Mountain Excavating, located 
southwest of Elberta in the Southwestern Utah County, Utah. 
 (This matter was continued from the January 27, 2016 hearing.) 
 
 
2. Docket No. 2016-006 Cause No. 166-08 – In the matter of the Request for Agency 
Action of CCI PARADOX UPSTREAM LLC for an order establishing a special drilling unit for 
the Middle Mesa Federal 26-23-29-24 directionally drilled well for the production of gas and 
associated oil and hydrocarbons from the Hermosa Formation comprised of the SE¼SE¼NW¼ 
and SW¼SW¼NE¼ of Section 26, Township 29 South, Range 24 East, SLM, San Juan County, 
Utah. 
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Nominator
Mike Bradley,

Division of Oil,

Gas and Mining

Utah Office of
Energy

Development

Utah Division of
Wildlife
Resources

AprilAbate,
Division of Oil,

Gas and Mining
Lynn Kunzler,

Division of Oil,

Gas and Mining

John Byars

Questar
Pipeline

Leslie Heppler,

Division of Oil,

Gas and Mining

John Spencer

Site Name/Location

Great Salt Lake Mine

Seep Ridge Road

Hiawatha Pinyon/uniper
Removal

Green Diamond

Grouse Creek Clay

Manti La Sal National Forest

Mainline 3 Replacement Project

Ultradent S/O45/OO57

Verna I Phosphate Operation

Category

Environmental improvement to active

mine site, drilling or recovery site, or field

Environmental im provement to active

mine site, drilling or recovery site, or field

Other: Donation of funds for habitat

improvement project

Environmental improvement to active

mine site, drilling or recovery site, or field

Outstanding final reclamation or site

restoration

Environmental improvement to active

mine site, drilling or recovery site, or field

Outstanding results following applications

of innovative environmental technology

Outstanding final reclamation or site

restoration

Other: Environmental sustaina bility

Activity

Minerals

Minerals

Oiland Gas

Minerals

Minerals

Coal

Oiland Gas

Minerals

Minerals

Nominee

Compass Minerals Ogden lnc.

Red Leaf Resources

Conoco Phillips

North America n Exploration

lnc.

Ash Grove Cement Co

Canyon Fuel Company, LLC -

Sufco Mine

Questar Pipeline

Ultradent Products

Simplot Phosphates LLC

No

L

2

3

4

5

6

7

8

9
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Utah Department of Natural Resources
O¡1, Gas & Mining

2016 UTAH BOARD OF OIL, GAS AND MINING EARTH DAY AWARDS

Nomination Form

Nominee lnformation:

Company N J-*tc
Ad 7¿s
City, State,

Contact Person

Site N

Activity and category (please check one activity and one category)

Activity:

.;l__

H

.I_

f,'tr

1?).";*A
lL' l t-¿;

rry

Oiland Gas
Minerals
Coal

Category:

fi( Environmental improvement to an active mine site, drilling or
recovery site, or field

tr outstanding results following applications of innovative
envi ronmental technology

tr Outstanding final reclamation or site restoration

E Other:

gg$s sg&
Division Oil, Gas & Min¡ng. 1594 W. North Suite 1210, PO . Sâlt Lake uT 84114, www.ogm.utah.gov
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H Utah Department of Natural Resources
O¡1, Gas & Mining

Nominated By:

Name

Address Ào 6- /Y1

City, State,

<-

Nomination summary (attach additional information, photos, etc., as necessary)

Ju.

Return by January 31, 2016 to:

Earth Day Awards
Division of Oil, Gas and Mining

1594 West North Tempte, Suite 1210, p.O. Box 145901
Salt Lake City, Utah B4tt4-5801

Phone 80f .538-5340; Fax B0l-359-3940
oi I qas m i n i n q(Autah.sov

qqËg gg&
- ' 

Dìv-son oi oiL Gas aM¡ñiñô, a5éaw; ño'th remóie sìitä 1210, ¡au* io*or; rìn i-*" cit,, úr 84il?; sol+¡s-säBs, www.ogm.utah.qóü^ -



summary of compass Minerals ogden (cMo) environmental ¡nitiat¡ves:

1) CMO engaged in cooperative communications with stakeholders around the Great Salt Lake to greatly
improve the level of environmental stewardship into their plans for pond expansion. This was
undertaken proactively to address concerns from stakeholders expressed during public comment
periods to their proposed revisions. Stakeholders included organizations like Friends of the Great Salt
Lake, the Division of Oil, Gas and Mining, Division of Forestry, Fire and State Lands, U.S. Fish and Wildlife
Service, the Army Corps of Engineers (ACOE), Utah Dívision of Water Resources, and others.

2) Cooperative discussions with these groups resulted in the revision of their NOI and reclamation plan.
Reclamation of the pond dikes will now be done by breaching the dikes at periodic intervals to allow
lake water to flow through them and flush the remaining salts back into the lake. The riprap material
excavated from the dike breaches would be used to construct migratory bird and waterfowl habitat
islands in the lake that would be away from shore and secluded from predators during breeding. This
would be done at both the east and west ponds.

3) The revision to the reclamation plan in item #2 would be more costly to undertake vs. the previously
approved dike reclamation, resulting in higher surety requirements. CMO has subsequently increased its
surety from approximately Ssoor to S4.2M to cover the additional costs.

3) Redesigned expansion of the east ponds to require less consumption of the Willard Bay area.
Redesþned expansion of the west'ponds to require less lake shoreline area by moving the êxpansion
area to more inland sites determined not to be jurisdictional wetlands by the ACOE.

4) Designed the flows through the west ponds to take advantage of natural spring upwelling within the
pond perimeters to flush out unwanted salts and replenish the mineral content of the Great Salt Lake.
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Waterbi rd lsland Construction
Objectives

C struct potential nesti g habitat for
waterbird species within the area

2. Avoid potential hazards to navigation

1
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Waterbird lsland Construction
o Construct approximately 20 one-quarter acre

islands spaced 1.5 mile-s apart
o lsland spacing will allow for water traffic to

pass within g reater than one mile distances
dedwhen area is

o lsland spaci g will allow for pedestrian and
icle traffic t within greater than oneVE

I

mr le distances area is dry
o pass
when

. lslands would be a minimum of I feet tall to
allow for watercraft vis¡bility during high water
periods

fr
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lslands would be constructed using rock
rip-rap taken from de-constructed levees

o

RIPRAP ON LAKE SIDE OF DIKE

PLAN VIEW OF EXISTING PERIMETER DIKE

EXISTING POND PERIMETER DIKE
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LAKE SIDE OF DIKE

POND SIDE OF DIKE

EXISTING
PERIMETER DIKE

DIKE MATERIAL REMOVED AS
NEED TO PLACE RIPRAP PILE

RIPRAP PILE. SEE CROSS
SECTION VIEW BELOW FOR
DIMENSIONS AND NOTES

I

PLAN VIEW OF RIPRAP PILE

ld be located near leveeo

breaches
lsland w



IoTops of the islands w
approximately 90 feet in diameter

o ld be
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Waterbi rd I sland Construction

o The majority of island top and si e slops
would consist of rocky surtaces with spaces
between the rock left open

o Tops of 20% of the c structed islands would
be loosely f¡lled with levee material consisting
of a varied mix of silts, clays, sands, and
gravel

o All island s
surfaces w
open

ide slopes would consist of rocky
¡th spaces between the rock left
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Minera

Compass Minerals Ogden, Inc.
765 North 10500 West

Ogden, Utah 84404
www.compassminerals.com

913-344-92520Is"

1. General lnformation
a. Name of Operator / Applicant:
b. Name of Applicant:
c. Address:
d. Phone:
e. Name of Project:
f. Permit Number:
g. Location of Project:

Notice of Intent to Amend Consolidated Mine Plan
Compass Minerals Ogden, Inc.

Ogden, Utah

Joseph Havasi
Compass Minerals Ogden, Inc.
765 North 10500 West, Ogden, Utah 84404
9t3-344-9252
'West Ponds Sustainability
i||4l0s71002
Box Elder County, Utah
T6N R5V/
T6N R4W
T7N R4V/
T7N R3W

h. Ownership of Land Surface: State of Utah
i. Ownership of Minerals: State of Utah
j. Utah Mining Ctaim: There are no mining claims. Mining by solar

evaporation is authorizedby Royalty Agreement # 19024 dated September 1,1962 and
by various related leases from the State of Utah

k. Utah State Leases: 'West Ponds Sustainability project situated in
multiple lease holdings with State of Utah DNR Division of Fire, Forestry and State

Lands, including:
ML 44607-SV
SULA 1267

2. Location of V/est Ponds Sustainability Project (Attachment A)

3. Operation Plan

GSL operates solar ponds in Clyman Bay in the North Arm of Great Salt Lake, and Bear River
Bay in the South Arm of the Great Salt Lake. Various salts are harvested from the ponds as

raw material for production of Sulfate of Potash, Sodium Chloride, and Magnesium Chloride.
The installation of pond technology enhancements (PTE) in the Main Dike of the'West Ponds
in Clyman Bay (Pond 113 East Perimeter Dike) is designed to reduce leakage of refined brines
from existing ponds back to the Great Salt Lake. PTE is designed to improve the functionality
of existing dikes, and is fully encapsulated within the dikes. A typical cross section of a PTE
integrated dike is provided in Attachment B. PTE is installed by excavatinga24-inch trench
in the centerline of the outer dikes. The open trench in the existing dikes is then backfilled
with an inert, cement / bentonite slurry mix. The water for the slurry is purchased from Dove
Creek LLC. Once the cement / bentonite slurry cures, the top of the PTE-enhanced dikes are



-.^-lft--a^
'''''_l f a:vL/ MOASS

'Minerals"

Gompass Minerals Ogden, lnc.
765 North 10500 West

Ogden, Utah 84404
www. co m passm i nerals.com

913-344-92520

Construction of Pond 115 will also result in an additional pump station, which will be
removed, as will all others at the completion of mineral extraction activities.

6. Variance R647 -4-107 -1.l. I 1 Operation Practice

Surface evaporation operations do not have mine shafts and/or tunnels. CMO is under OSHA
regulatory jurisdiction so the MSHA regulatory reference is not applicable.

7. Surety

The construction of Pond 115 increases CMO's surety obligation by $1,176,802. The
installation of PTE does not add any incremental surety.

8. Signatory Requirement

I hereby certifu that the foregoing is true and correct.

Mr. Joseph R. Havasi
Director, Natural Resources - Compass Minerals Ogden, Inc.
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EXISTING MAIN DIKE

PTE

COFAS MINÊM6

WEST PONDS
SUSTAINABILITY PROJECT

.i-"
Bowen Collins
& Associates, lnc.
CONSULTING ENGìI]EËRS

SALTj

2015 WSE 4208'

CUTOFF TOP EXTENDS TO 4211'

FUTURE MAX WSE 42I1'

21'-O"

FUTURE MAX 4213'

EXISTING MAIN DIKE

AVERAGE
SALT ELEV

1.5

41 S7'AVG

CEMENT BENTONITE
CUTOFF WALL

AVERAGE DEPTH = 23'

CLAY LAYER ELEVATION
VARIES FROM 4187'TO 4190'

POND 1I3 MAIN DIKE. PTE
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FIGURENO,

SCALE:

0 2¡o 40@

FEEF."O

PROPOSED EAST
PERIMETER DIKE
(srTLA)
LENGTH = 85,80 FT
VOLUME = 57,650 CY

LEGEND
--' East Dike PTE

- 
D¡kes on FFSL Lease

- 
D¡kes on SITLA Lease

V-l rrst¿ase Extents

l--\l sr¡-n lease Extents

Contours (Lake Bed)

- 
Maior (S-fi)

Minor (1-ft)

t¡*.
Bowen Collins
& Assocìates, lnc.
CONSULTING ENGII{ÊËRS

@
PROPOSED POND 115

LOCATION
COMPÆS ilINEru

WEST PONDS
SU STAI NABILITY PROJ ECT

PROPOSED SOUTH PERIMETER DIKE (SITLA)

LENGTH = 19,395 FT
VOLUME = 191 ,415 CY

EXISTING MAIN DIKE PTE
LENGTH = 47,000 FT

EXISTING NORTH INTERIOR DIKE

PROPOSED SOUTH PERIMETER DIKE (FFSL)
LENGTH = 34,430 FT
VOLUME = 376,715 CY

PROPOSED \A/EST PERIMETER DIKE (FFSL)
LENGTH =7,02OFr
VOLUME = 15,130 CY

GRAVEL ROAO

CLAY BORROWAREA

VARIES

DIKE
26L0"

TYPICAL ON-SITE CLAY DIKE DETAIL

24"

POND WATER SURFACE

610'

LAYER

SAND LAYER

AVERAGÊ DEPTH = 14 FT

CEMENT BENTONITE
CUTOFF WALL
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Bowen Colllns
& Associates, lnc.
CONSULTING ENGINEERS

ã
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gEC';r tC HN¡C¡L f NùlNrttt

METIORAI{DUM

TO: Joseph Havasi
Natural Resource Manager
Compass Minerals
9900lVest l09th Street, Suite 600
Overland Parh KS 66210

COPIES: File

FROM: Thayne Clark, P.E. - Bowen Collins & Associates
154 E 14000 s
Draper, UT 84020
and
Ryan Cole, P.E. - Gerhart Cole Inc.
668 E. t222s S.

Draper, UT 84020

DATE: Novenrber 9, 201I

SUB.IECT: Great Salt Lake Minerals, E¿st Pond Seating Project CB Wall Design

JOB NO.: 268-10-02

The purpose of this memorandum is to provide a summary of design info¡mation for the
Cement Bentoniæ (CB) wall being consffucted for Great Salt Lake Minerals as part of their
ongoing East Pond Sealing Project, located near Ogden, Utâh.

The CB wall is being constructed for the purpose of reducing leakage from the existing brine
ponds. The speciaþ contractor, GeoSolutions Inc., has devetoped the CB mix design and

lhey are also performing construction services in mixing the CB into a slurry, overseeing
installation, and quality control. Qualrty assurance and firll time field observation is being
performed by Bowen, Collins & Associates and Gerha¡t Colc Inc.

The CB mix design is sumrnarized in Table l. The cured strangth of the CB wall ranges frorn
5 psi to 20 psi, which is similar in strength to the Lake bed materials. Typical compressive
strength of structural concrete, for comparison, is 4,000 - 5,000 psi.
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Compass ilinerals Ogden, Inc.

765 North 10500 West
Ogden, Utah 84404

wvvw. compassmi ne ra ls.com

913-344-92520

Attachment E

West Pond Reclamation
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O¡1, Gas & Mining

20,16 UTAH BOARD OF OIL, GAS AND ÍI,IINING EARTH DAY AWARDS

Nomination Form

Nominee lnformation:

Gompany Name
RETËIVËü

trc g 4 zr,n

DIV. Or OIL, GAS & í\,IINING

óéõAdd

Gity, State,

Contact

K_
Site Name

Activity and Gategory (Please check one activity and one category):

Activity:

MI
.e

E

Y
Oil and Gas
Minerals
Goal

Crtegory:

Environmental improvement to an ¡ctive mine siûe, drilling or
recovery site, or field

tr Outstending nesults following applications of innovative
environmental technology

tr Outstanding final reclamation or site restoration

tr Other:

(over)

gqqË$gg
Divis¡on of oil , Gas & Mining, 1594 W. North Temple Sulte 1210, PO Box 145801, Salt Lake City, UT 84114. 801-538-5283, www.ogm.utah.gov



Deer and Elk Habitat lmprovement Research Program at Red Leaf Resources Seep Ridge Site

Wildlife in the Seep Ridge area experience severe stress during extended dry periods, particularly if
these dry periods occur during the annual deer migration to this area but before significant snowfall.
Recent research in the area of dry land water sources has resulted in the development of very effective
water collection and utilization structures (guzzlers) that have proven effective in helping wildlife survive
severe dry periods. Two of these guzzlers were constructed on Red Leaf s Seep Ridge site in advance of
this fall's deer migration in a joint program with the State Division of Wildlife Resources (DWR) Hab¡tat
Program. Site selections were coordinated with other DWR guzzler installations in the area and were
designed to minimize exposure to predation and allow watering location options that are strategically
spaced. Materials procurement, construction, long term usage monitoring, and results analysis have

been provided by DWR Habitat Program staff, while funding, equipment, site preparation, site control,
and some support manpower were provided by Red Leaf.
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Utah Board of Oil, Gas, and Mining Earth Day Award
Nomination:

Conoco Phillips
I would like to nominate Conoco Phillips for the 2016IJtahBoard of Oil, Gas, and

Mining Earth Day award. Conoco Phillips has demonstrated a concern for not only the
economics of their industry, but has demonstrated that they are responsible stewards of the land
and care for the environment in which they work. They have gone beyond simple requirements
required by regulation to benefit the environment.

I approached Conoco Phillips and told them about a pinyon and juniper removal project
that the we (Utah Division of Wildlife Resources) were doing on land adjacent to Conoco
Phillips owned land. The area is located near Hiawatha which is about 15 miles southwest of
Price, UT. We asked one of their local supervisors, Jean Semborski, if Conoco Phillips would be
intersted in allowing us to expand this project onto a section of their land and if they would be
interested in helping to pay for this.

They responded that they would be interested in this and that I should send them a
proposal for what work we would like to do and how much money we would need to complete
the habitat improvement on their land. They liked what we proposed and agreed to sign a
cooperative agreement that they would pay for all of the habitat restoration done on the 43 acres
of their land that we identified to include in the project. The estimated cost for doing
archaeological clearances, buying seed and aerially broadcasting it, and masticating the trees
with a bullhog was about 521,844.

Conoco Phillips was under no regulatory requirement to allow us to do this project and be
willing to pay these funds, but they agreed to do it to show that they are a responsible company
and want to give back to the community and the environment in which they work. This areã is
located within on of the sage grouse management areas in the governors sage-grouse plan. This
area is also crucial winter range for mule deer and elk. This project will help to increase available
food for sage-grouse, mule deer, and elk. The pinyon and juniper trees have outcompeted grass,
forb, and shrub species that are important food for these species. By removing thesqtrees ii
allows sunlight, and water to reach these understory plants. This is how it will increase the
available food for these species. I think think Conoco Phillips deserves to be recognized,for their
contribution to this project and that is why I recommend they be awarded this award.



Photos from Before the Proiect Began
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Photos of Some of the areaAfter the Proiect
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Nomination Form
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t.-
Oiland Gas
Minerals
GoalE¡
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Environmental improvement to an active mine site, drilling or
recovery site, or field

o Outstanding results following applications of innovative
environmental technology

B Outstanding final reclamation or site restoration

o Other:
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Salt Lake Gity, Utah 84114-5801
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oilgasmininq@utah.qov
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ln the category of Environmental lmprovement to an Active Mine Site, I wish to
nominate the Green Diamond Exploration project conducted by North American

Mine Services. ln 20L3, North American received an drilling permit from our
office to conduct exploration on Diamond Mountain, north of Vernal Utah near

Highway 191. Diamond Mountain is considered prime Greater Sage Grouse

Habitat and within one of Utah's Sage Grouse Management Areas.

As mentioned, the drilling activities took place in 201-3 prior to the Fish and

Wildlife's recent decision not to list the Greater Sage Grouse on the Endangered

Species list. However during this time, the Division was under a directive to
follow the Governor's Conservation Plan for Greater Sage Grouse in Utah. The

Division, North American, and the Division of Wildlife Resources had an on-site

consultation to discuss the project and plan out the drilling activities in a manner

which would minimize the impacts to the lek populations in the area.

As a result, North American planned out their drilling activities following the
recommendations made by the Division of Wildlife's biologist. Examples of
mitigation included: strategic placement of drill pads close to existing roads or in
the sagebrush areas when feasible; avoiding drilling during the bird's

strutting/breeding period; timing drilling activity in a phased approach where
initial locations were outside nesting habitat (no sagebrush) first, then proceeding

into other areas as nesting season ended; rigs were outfitted with "fat tires"
which made the tracks from the drill rig less invasive on the off-road areas; and

finally, the drill pads were reseeded with a DWR-approved seed mix heavy in

forbes that is favorable to the Greater Sage Grouse.

According to data collected by DWR since the drilling activity, grouse populations

have increased over the last three years over the entire Diamond Mountain
habitat. There are a steady number of grouse on the leks near the drill sites with
no decreases in birds observed.



Figure 1 Diamond Mountain Habitat

Figure 2. Example of Equipment Used
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UTAH BOARD OF OIL, GAS AND MINING

EARTH DAY AWARDS

Nomination Form

Nominee Information
Company Name ' Ash Grove Cement Co
Address : 23O Cement Rcl

Gity, State, Zip lnkom. ldaho 83245
Contact Person: Craiq Pulian

Site Name: Grouse Creek Clav
Location: Western Box Elder County. Utah

Activity and Category (Please check one act¡v¡ty and one category)

Activity
o Minerals

Category
. Outstanding final reclamation or site restorat¡on

Nominated By
Name: Lvnn Kunzler
Address : 1594 West North Temole
Gity, State, Zip: Salt Lake Citv. UT 84114
Phone : 801-538-531O

Nomination Summary (attach additional sheets, photos, etc., as necessary)

See attached

Return by January 31, 2016 to:
Earth Day Awards

Division of Oil, Gas and Mining
1594 West North Temple, Suite 1210, P.O. Box 145801 Salt Lake City, Utah 84114-5801

Phone 801-538-5340; Fax 801-359-3940
oilgasminin g@utah.gov



Reclamation of the Grouse Creek Clay Mine, 5/003/0043, Box Elder County, Utah

The Grouse Creek Clay mine began operations on BLM administered land in 1997, mining a volcanic
ash clay for use in cement production. The operation was about 5 acres in site, including a new access
road. By 2003, the mine was idled due to poor quality of the clay not meeting required specs for their
cement. The new access road was reclaimed at that time.

The operator kept the mine open, hoping that they would eventually be able to use previously mined
and stockpiled (on site) material, but by 2014, determined it was time to reclaim the operation.

Reclamation consisted of returning previously stockpiled materials to the pit and regrading the pit to
approximate original contour. The limited topsoil was then spread on the regraded surface and the site
was broadcast seeded. Seeding was completed in October, 2014.

While the company did a great job in reclaiming the site, of special interest and why I am specifically
nominating them for this earth day award, is that there was another small clay pit (Grouse Creek #1

mine) that was opened in trespass that was permitted by Triumph Mining Company. Triumph claimed
that they had nothing to do with the mining that occurred and would not reclaim the approximate Yz

acre of disturbance. While the Division and the BLM suspected that the claimant either did the mining
or allowed someone else to mine on his claim, it could not be proven. As a good samaritan, Ash
Grove Cement willingly reclaimed this site as well while they had their equipment in the area, thus
saving the Division and/or BLM approximately $4,000.00. Ash Grove Cememt received no
remuneration for their efforts to reclaim this site from either the Division or the BLM!

An inspection of these sites in 2015, the Division found that both sites were stable and vegetation was
beginning to establish.

The mine site is also within the Box Elder Sage Grouse Management Area indentified in the State's
Sage Grouse Initiative approved by the Governor. As a side benefit of the reclamation activities,
approximately 6 acres of habitat were restored for the greater Sage Grouse, a state sensitive species a

candidate species for listing under the federal Endangered Species Act. The restoration required the
complete removal (by backfilling or regrading) of all vertical structures on the site, including
highwalls and steep slopes associated with the pits and waste dumps.

Ash Grove Cement Co. is therefore being nominated not only for outstanding final reclamation work
of a mine site which resulted in approximately 6 acres of habitat being was restored for the greater
sage grouse, but also that reclamation extended beyond what was required in the clean-up and
reclamation of a neighboring site that the operator had no responsibility to do.



Grouse Creek Clay Mine (Pre-reclamation)

Looking southeast

Looking west

Looking North
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Grouse Creek #1 Mine - (pre reclamation)

Ash Grove Cement had no responsibility to reclaim this site. However, they willingly reclaimed this
site while they had equipment in the area. Triumph Mining Corp. had permitted this area, but claimed
they had nothing to do with the mining that occurred.
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2016 UTAH BOARD OF OIL, GAS AND MINING EARTH DAY AWARDS

Nomination Form

Nominee lnformation

Company ¡¿¡¡s Canyon Fuel Company, LLC - Suf co Mine

Address 597 South SR 24

Gity, State, Salina, UT,84654

GontactpersonWyatt Shakespear or Vicky Miller

phone (435) 286-4490 or (435) 286-448!

Site Manti-La SaI National Forest

¡es¿1¡e¡ Sevier County

Activity and Category (Please check one activity and one category):

Activity:

a Oiland Gas
tr Minerals
El Coal

Category:

E¡ Environmental improvement to an active mine site, drilling or
recovery site, or field r

tr Outstanding results following applications of innovative
environmental technology

I
o Outstanding final reclamation or site restoration

tr Other:

,;:\_ ;;L_ ;;\- ,;lÈ .:[- ;;\- ;;\-q51ETü rlqlH
Div¡sion of O¡1, Gas & Mining, 1594 W. North Temple Suite 1210, PO Box 145801, Salt Lâke City, UT 84114, 801-538-5283, www.ogm.utah.gov



-;\_H Utah Department of Natural Resources

O¡1, Gas & Mining

Nominated By:

Name John Byars

Address 597 South SR 24

Gity, State, Zi SaLina, UT,84654

Pho (43s) 286-4420

Nomination Summary (attach additional information, photos, etc., as necessary)

See attached project summary and letter to Sufco from the
Manti-La Sal Nat.ional Forest, Ferron Ranqer District.

Return by January 31,2016 to:

Earth Day Awards
Division of Oil, Gas and Mining

1594 West North Temple, Suite 1210,P.O. Box 145801

Salt Lake City, Utah 84114-5801
Phone 801-538-5340; Fax 801-359-3940

oilqasmininq(Autah.qov
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Division of Oil, Gas & Mining, 1594 W. North Temple Suite 1210, PO Box 145801, Salt Lake City, UT 84114, 801-538-5283, www,ogm.utah.gov



USDA

-

United States
Department of
Agriculture

Manti-La Sal National Forest Ferron Ranger District
115 West Canyon Road
Ferron, UT 84523
435-384-2372
FAX: 435-384-3296

f,'orest
Service

File Code:
Date:

2820
January 21,2016

@

Vicki Miller
Canyon Fuel Company, LLC
Sufco Mine
597 South SR24
Salina, Utah 84654

Dear Mrs. Miller,

The Fenon/Price Ranger District of the Manti-La Sal National Forest would like to express our
appreciation for the habitat improvement work performed by the Sufco Mine in20l4 and 2015. As stated

on page 5 in AppendixT-Z| North Water Mitigation Plan, in addition to the mitigation requirement of
developing spring MSP-89 Sufco was also required to coordinate with the Forest Service in order to
determine appropriate mitigation activities to be performed at another site. These coordination efforts and
mitigation project work was to be completed before the end of year 2017. Sufco fulfilled and surpassed

their obligation to the Forest Service by completing three habitat improvement projects rather than the
single project requirement stated in the mitigation plan. Further, it is commendable that Sufco finished the
projects sooner than what was required of them.

The three projects took place within the Muddy drainage and ihcluded the following improvements: (1)
fencing more than an acre of sensitive riparian vegetation as well as fencing directly around spring
locations, (2) spring development improvements, and (3) the installation of durable watering troughs. At
one location Sufco went the extra mile by using their resources to remove old dilapidated fencing and
troughs that had cluttered an open meadow. We recognize and appreciate the considerable effort made by
Sufco to improve conditions for wildlife and plant communities, as well as for livestock on our Forest.

We also appreciate the willingness of Sufco to assist the forest in accomplishing work projects and tasks
such as enabling winter access for transpofing wildlife, field data sharing, mine tours, formal
presentations on mining activities, and helicopter assistance, just to name a few.

We look forward to working with you in the future as a partner to create healthier ecosystems in the area

of your mining operation.

Sincerely,

Darren Olsen
District Ranger
Ferron/Price Ranger District, Manti-La Sal National Forest

Caring for the Land and Serving People Printed on Recycled Paper

tR
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Canyon Fuel Compânv, LLC - Sufco Mine
Habitat lmprovement Pro¡ects in the Muddy Drainage

20L4-20L5

Bacþround

During the years 2014 and 2015, Sufco Mine completed
three habitat improvement projects within the Muddy
drainage. One of the three projects was completed as

part of an obligation to Manti-La Sal National Forest
Ferron Ranger District, while the other two projects

were completed without obligation (see attached letter
Sufco received from the Ferron Ranger District).

Sufco personnel coordinated with Forest Service
representatives and sites were chosen according to their
potential for improvement and their potential value to
the wildlife/plant communities. Outlined below is a

summary of the two projects including: difficulties
encountered, innovative solutions to those difficulties,
and benefits ofthe projects.

MSP08 Spring

MSP08 is a low-producing spring/seep with no defined
discharge point. The seep had been developed several
times in the past, but the system was dilapidated and
provided very little water for wildlife in the area. A
poorly maintained fence surrounding the seep no longer
protected the sensitive riparian vegetation from heavy
livestock use. Further, an additional 80 ft. length of non-
functioning metal trough cluttered the meadow area
adjacent to the seep.

Work at the site occurred during
August and September of 2015.
Developing this spring pr"r"nt.å
several challenges. First, the site
is more than a mile from an

accessible road. We were able to
use a helicopter contracted to
support exploration drilling in
the area. We tailored our project
schedule to use the helicopter
when it wasn't being used for
drilling operations. The use of
the helicopter allowed us to

Helicopter used to transport materials to
MSP08 and haul away old troughs

Dilapidated fence surrounding seep area at MSP08



eliminate damage to soils and
vegetation that would have
occurred by transporting materials
to the site with wheeled or
tracked equipment. Capturing
flow in the seep area required the
installation of a French drain
system that has the ability to
collect water from large areas

instead of a single discharge point.

We used gravel and filter fabric to
surround the 6" drain pipe within
the trench, then backfilled the
remaining void with native sand

excavated from the trench. The
filter fabric and gravel will help
protect the drain pipe from filling with
sediment and clogging, thereby extend the
life of the system.

We installed heavy duty aluminum troughs
which will serve as reliable reservoirs for
many years. The helicopter was used to haul

off the aged trough materials. We removed
the dilapidated fence surrounding the spring
and replaced it with a new fence, expanding
the protected area and preventing livestock
access to the sensitive riparian vegetation.

Benefits of this project include: the protection
of sensitive areas, providing a more reliable
water source, and improving the habitat to
support larger wildlife populations. During
this past fall, a trail camera allowed us to see

these new troughs beirfg utilized by both
livestock and elk.

New fence in the Ûenched seep area at MSP08

Filter fabric, gravel, and drain pipe placed in trench

Trough installation

Wildlife and

livestock using new

troughs at MSP08



Pines 310 Spring

Pines 310 is a moderate producing spring,
located on a hillside in North Water Canyon.
The spring flowed down the saturated hillside,
into a meadow of sensitive riparian vegetation.
The meadow area is often heavily grazed by
livestock, resulting in soil compaction as well as

reduced plant productivity. We chose this site
because of the great potential for vegetation
enhancement by (1) conveying spring flow
directly to the meadow though a pipe and (2)

installing a fence to protect the meadow and

spring from livestock use.

Work at the site began during the fall o12Ot4,
after which winter weather suspended work
until spring. Work resumed in April of 20L5 and
was completed in June of the same year. We

captured the flow from the spring in a stainless
steel spring box and conveyed the water
directly to the meadow in a pipe. By doing so,

we reduced the amount of water seeping into
the hillside and increased the available flow
into the meadow.

The greatest challenge to the Pines 310 project
was the lack of access to the site as it is located
in a canyon surrounded by sandstone
ledges. The fence required roughly 210 pine
poles and 160 cedar posts, while no

helicopter was available to haul materials.
We began moving fencing materials into the
canyon using ATVs, but quickly realized that
the ATVs were not suitable for the heavy r

loads. Additionally, continued ATV use

would have negatively impacted soils and

vegetation. We then decided to lower poles

and posts into the canyon using a forklih
with an extending boom. These measures
minimized impacts to soils and vegetation,
and proved to be an efficient means of
moving fencing materials into the project
area. The constructed fence protects

roughly l..L acres of meadow from livestock
grazing, alleviating soil compaction, and

increasing plant productivity. Further, these
improvements will reduce resource
competition for wildlife in the area.

Spring box installation at Pines 310

Completed section of fence at Pines 310

Completed fence as seen from canyon rim



Spring

Pines 310 area June 2013 (aerial)

Observe the
difference in

plant vigor

between years

20L3 and 2015

New Fence

Spring

Pines 310 area July 2015 (aerial)

Pines 310 meadow area July 2015

I
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2016 UTAH BOARD OF O¡L, GAS AND MINING EARTH DAY AWARDS

Nomination Form

Nominee lnformation:

Gompany
Questar Pipeline Company

Add
1140 W. 200 S., P.O. Box 45360

Gity, State,
Salt Lake City, UT 84145-0360

Mark Stewart
Gontact

801-324-3972

Site
Mainline 3 Replacement Project

.-o""r.on 
Morgan and Davis Counties

Activity and Category (Please check one activity and one category)

Activity:

ø Oiland Gas
tr Minerals
tr Coal

Category:

tr Environmental improvement to an active mine site, drilling or
recovery site, or field

ø Outstanding results following applications of innovative
environmental technology

tr Outstanding final reclamation or site restoration

tr Other:

.-1- ñi\-- .;lt- .;-\- 1- ;\- ";;\-gg 11 Tü tTl g ï3
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H Utah Department of Natural Resources
Oil, Gas & Mining

Nominated By:

Name Questar Pi

Add

Gity, State, Zi

Phone

Nomination Summary (attach additional information, photos, etc., as necessary)

lonnv^tiVe toChniqtrac rryora uced by QuoStAr Pipolina CnmFany nn ifc Mainline 3 ReC^¡ornont Þrnjent
to minimize environmental impacts. The project included improvements to Jacob's Creek. advanced site
dewatering/wetland protection, careful reclamation, and innovative construction techniques. Please see
the attached document for a description and photos of these efforts.

Return by January 31, 2016 to:

Earth Day Awards
Division of Oil, Gas and Mining

1594 West North Temple, Suite 1210,P.O. Box 145801

Salt Lake City, Utah 84114-5801
Phone 801 -538-5340; Fax 801 -359-3940

oilqasmininq@utah.qov
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Questar Pipeline Compa ny's
Mainline 3 Replacement Project

Morgan and Davis Counties, Utah

ln 2015, Questar Pipeline Company (Questar¡ completed the last phase of a multi-year replacement of its Mainline
3 natural gas pipeline (ML 3). ln total, from 2009-2015 Questar replaced approximately 28 miles of older 16-inch-
diameter steel pipe extending from Coalville, Summit County, Utah to South Weber in Davis County. The project
was conducted in order to ensure continued safe and reliable natural gas service for years to come.

For this application, we would like to focus on the work that was conducted on the last sections of the project
from Mountain Green to the mouth of Weber Canyon - which were about 4.9 miles in length (see map in
Appendix A). These sections included a variety of terrain, from wetlands to rocky hillsides, and presented
numerous challenges for construction and environmental protection.

To minimize envíronmental impacts and ensure public and worker safety, Questar and its contractor's (Snelson

Companies, lnc., Sterling Construction Company, LLC and Flare Construction, lnc.) implemented the following
measures throughout the construction process.

¡ lmprovements to Jacob's Creek
o Advanced site dewatering/wetland protection
o Careful reclamation
o lnnovative construction techniques

lmprovements to Jacob's Creek
Jacob's Creek is a perennial waterbody that bisected the project area. Annually, cutthroat trout coming from the
Weber River travel up this waterbody to spawn. Questar had to remove the existing pipeline, install the new
pipeline through the Creek, and also substantially rework an existing road crossing of the Creek in order to
provide adequate structure support for equipment accessing the area.

ln analysis of the road crossing, it was determined that it not only was not structurally sound for large equipment,
but the existing, insufficiently-sized and installed culvert pipes were not allowing cutthroat trout passage through
the area to spawn. Working with the Utah Division of Wildlife Resources (UDWR) and Trout Unlimited, and with
financial support of Plains and Pioneer pípeline companies who also operate pipelines that cross Jacob's Creek,

Questar was able to redesign and construct the road crossing to stabilize the area and allow fish passage.

Features of the new culvert system included a single, large diameter culvert that conformed to the natural grade,
improved pools and channels on both sides of the culvert, and creation of artificial ripples within the culvert,
somewhat mimicking natural stream-bottom conditions.

The project provided a great opportunity to work with a government agency to meet the objectives of both
parties. Upon completion of the culvert project and restoration, Ben Nadolski, aquatic habitat restoration
biologist with the UDWR, commented, "We are very thankful for Questar Pipeline's contribution to our efforts to
conserve, protect and reconnect the habitats and fisheries that are valuable to all the people of Utah. We hope
this project is the beginning of a long-term partnership and commitment toward working together to help each
other reach our shared goals."



Questar contractor's took additional environmental care when, at a later date, replacement of the pipeline in the
creek was conducted. Construction time within the creek and impacts to the creek, which included bank
stabilization measures and erosion controls, during pipe removal and installation were minimized. Reclamation
measures included strategically placing native rock and recontouring the stream to near natural conditions,
reseeding the project area with riparian vegetation, and stabilizing the stream banks with erosion control matting
(which is expected to biodegrade over time and as the native vegetation establishes).

Figure 1. New Jacob's Creek culvert Figure 2. Ripples placed in bottom of culvert

Advanced Site Dewatering/Wetland Protection
The existing p¡pe, constructed about 50 years ago, was within a saturated weltand area near Mountain Green,
Utah. ln order to construct in the area without creating a sloppy mess (which could make reclamation
significantly more problematic as well as create potent¡al trench/safety issues), Questar and Sterling Construction,
with approval from the appropriate regulatory agencies, implemented an extensive timber mat pacement and
groundwater dewatering program. Sterling Construction installed 800, 18-ft long by 4-ft wide timber mats to
allow equipment movement and operation within wetland areas. All equipment was required to work on the
timber mats throughout construction in order to protect root systems of existing vegetation. Sterling also
installed a series of centrifugal pumps located at different points in the saturated areas to disperse the water
away from the right-of-way during construction. ln total, up to 9 electric pumps powered by diesel generators,
placed within secondary containment, operated at any particular point of time during the project. Hoses with
screened inlets were placed in trench boxes (to minimize sediment) approximately 5 feet below the ground
surface. Groundwater was pumped from the work area through a hay bale sediment barrier, where the water
was filtered prior to offsite discharge.

The dewatering system substantially lowered the water level in the work area allowing for a quicker and more
stable trenching and pipeline installation. The sediment barrier system was regularly monitored to ensure proper
filtration and erosion control was taking place. After the pumps were stopped, natural water flow quickly
saturated the work area. With the application of native seed along with growth of surrounding vegetation,
Questar anticipates that these areas will very quickly return to near pre-construction conditions.



Figure 3. Wetland area with timber mats and pumps Figure 4. Wetland immediately after reclamation

Careful Reclamation
During construction of the entire ML 3 project, segregation of topsoil and subsoils was strictly enforced. The
nutrient-rich topsoil, when returned as part of the reclamation procedures, provided a fertile area for reclamation
success. Slope breaker and/or matting were installed on hillsides in strategic locations as permanent measure to
slow or divert runoff to minimize erosion.

Questar employed a geotechnical consultant, EarthFax Engineering, lnc. to recommend slope stabilization
measures that were implemented during reclamation. Snelson Construction crews expertly replaced multiple
boulder field locations and countless historic cut slope areas to greatly improve slope stability through the entire
length of the right-of-way and provide good seed pockets on these side slopes to promote revegetation. On
federal lands, Questar and Snelson also worked with the Forest Service on boulder placement and countouring to
allow access for pipeline patrols and weed control, but discourage public ATV travel.

All disturbed areas were revegetated with native seeds with a slow-release fertilizer incorporated to further
stimulate vegetative growth. The result of these efforts is a nearly fully reclaimed right-of-way less than one year
following completion of construction. The resulting right-of-way is vastly improved from the historic one in terms
of overall appearance, slope stability, and vegetation type / quantity in this highly travelled and scenic corridor.
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Figure 6. Hillside reclaimed with erosion control matting Figure 7. Revegetated right-of-way (picture taken June 2015)

Figure 8. Reclaimed hillside

Figure 9. Reclaimed right-of-way with slope breakers (picture taken June 2015)



lnnovative Construction Tech niques
Questar was faced with a variety of difficult obstacles when constructing within Weber Canyon. These obstacles
included: narrow work areas, paralled pipelines within close proximity, rough terrain, sideslopes and hillsides, and
limited eccess.

As the project was just upslope from lnterstate 84, the number one priority was public and worker safety. The
primary safety mechanism consisted of employing knowledgeable, well qualified crews using careful work
practices. ln critical areas where any debris leaving the work area could likely reach the interstate, Questar
contractors installed multiple, reinforced metal fences along the downslope side of the right-of-way to greatly
reduce the chance of debris/rocks getting off the right-of-way and rolling downhill. Below steep hillsides along
the south side of the interstate, temporary chain link fences were placed on top of jersey barriers as an additional
precaution. ln other areas, brightly colored safety fencing was used in areas less prone to debris falls that marked
construction boundaries for the contractor. Contínual monitoring of the conditions along the right-of-way and
near the interstate was performed to ensure potentially unsecure debris was cleaned up immediately. ln close

coordination with UDOT, traffic control along lnterstate 84, including safe closure of a single lane when necessary,

was conducted with minimal disruption to traffic. As a result of careful planning and execution, no debris was
reported to reach the interstate throughout the project and no safety related incidents to contractors, Questar
personnel or the public occurred.

Questar worked closely with representatives from the parallel pipelines to ensure that their pipelines were
protected during construction and the disturbed areas within their rights-of-way were properly reclaimed.
Likewise, Questar regularly communicated with the Forest Service and other landowners throughout both the
planning and construction phases to make sure that their needs were met and any concerns were addressed.

Questar was also faced with narrow work areas (generally less than 50 feet in width) and its contractors working
near or, at times, on top of existing parallel pipelines. These narrow work space limited typical equipment and
personnel flow along the right-of-way and thus, required a significant amount of preparation and good execution
to ensure the work was completed in a safe and timely manner. While these constraints made construction more
difficult and hazardous, the relatívely narrow disturbed project footprint is much less noticeable visually and has

reclaimed very quickly.

Figure 10. Poles for fencing being installed Figure 11. Safety fence installation



Figure 12. Chain link safety fence installed along l-84

Figure 13. Narrow work area Figure 14. Tight, narrow, and steep working conditions

Figure 15. Aerial view of right-of-way and safety fencing
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UTAH BOARD OF OIL, GAS AND MINING
EARTH DAY AWARDS

Nomination Form

Nominee lnformation
Company Name Ultradent Products
Address 505 West 10200 South
Gity, State, Zip South Jordan, Utah 84095
Contact Person Peter Allred
Phone (801) 553-4361
Site Name Ultradent 5/045/0057
Location Tooele County

Activity and Category (Please check one activity and one category)

Activity
. Oil and Gas
{ Minerals
. Coal

Gategory
¡ Environmental improvement to an active mine site, drilling or

recovery site, or field
o Outstanding results following applications of innovative

environmental tech nology,/ Outstanding final reclamation or site restoration
¡ Best practices
o Other

Nominated By
Name Leslie Heppler
Address 1594 W. North Temple, Suite 1210
Gity, State, Zip Salt Lake City, Utah 84114-5801
Phone 801-538-5257

Nomination Summary (attach additional sheets, photos, etc., as necessary)
See attached

Return no later than January 31,2016 to: Earth Day Awards, Division of Oil, Gas and
Mining, 1594 west North remple, suite 1210, P.o. Box 145801. salt Lake city, utah
84114-5801. Phone (801) 538-5324 Fax (801) 359-3940. Nominations may also be
submitted electronically, email to oilqasm ini nq@utah.qov
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2016 UTAH BOARD OF OIL, GAS AND MINING
EARTH DAY AWARDS

Nominee - Peter Allred
Activity - Minerals
Category - Outstanding final reclamation and site restoration

The nominee listed above should receive an Earth Day Award because:

Peter Allred stepped in and up to the plate to reclaim a small mine that had been received in

1999 by SITLA and 2001 by the Division of Oil, Gas and Mining. There was a reclamation

bond held by the BLM, for an adjacent area. The project had slipped into the cracks of the

regulatory system and the project was never bonded with OGM for the disturbance on

SITLA land. ln addition, Peter had requested a variance for the previous disturbance. None

the less, Peter Allred reclaimed not only the dangerous adit, but also the access road.

Peter Allred contributes to the progressive excellence by a Mining Company for his

reclamation efforts. The reclamation was innovative, using very little outside resources, but

still accomplished the goals of the Division. No funds were used from the state of Utah to

accomplish the reclamation.

The work was performed in an environmentally sensitive manner and blended well with the

harsh environment of the Utah West Desert. The project meets the goal of OGM for:

Outstanding Site Reclamation

Environmental Site lmprovement

Public Safety

The Operator promoted a very effective synergy with the Division and partnered in all

phases of the reclamation. The project is a win-win situation for Ultradent and the Division

of Oil, Gas and Mining, the Environment and the local community.

a

a

a
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Mine site prior to Closure

Mine site after Closure
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Portal prior to reclamation

Portal after reclamation
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Mine Access Road

Reclaimed by scavenging boulders

Ultradent Mine
s/045/0057
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H Utah Department of Natural Resources

Oil, Gas & Mining

2016 UTAH BOARD OF OIL, GAS AND MINING EARTH DAY AWARDS

Nomination Form

Nominee lnformation

Gompany Name Simolot Phosphates LLC

Address 9401 N Hwv l9l

Gity, State, Z¡p Vernal. UT 84078

Gontact Person John Spencer

Phone t435t 78'l

Site Name Vernal Phosphate O

Location Vernal, Utah

Activity and Gategory (Please check one activity and one category):

Activity:

Er Oiland Gas
ø Minerals
tr Coal

Category:

tr Environmental improvement to an active mine site, drilling or
recovery site, or field

o Outstanding results following applications of innovative
environmental technology

D Outstanding final reclamation or site restoration

ø Other: EnvironmentalSustainabilitv

;;1- ,;t- ,;1- ,;\- ;1- ;;¡- ;,;ì-g5HTilryryä
DivisionofO¡l,Gas&Min¡ng, 1594W.NorthTempleSuite1210.POBox14580l,SaltLakeCity.UT 84114,801-538-5283.www.ogm.utah.9ov



;;\_

H Utah Department of Natural Resources

O¡1, Gas & Mining

Nominated By

Name John Spencer

Address 9401 N Hwv#l9l

City, State, Z¡p Vernal. UT 84078

Nomination Summary (attach additional information, photos, etc., as necessary)

See Attached Nomination Summarv

Return by January 31, 2016 to:

Earth Day Awards
Division of Oil, Gas and Mining

1594 West North Temple, Suite 1210, P.O. Box 145801

Salt Lake Gity, Utah 84114-5801
Phone 801-538-5340; Fax 801-359-3940

oilqasmininq@utah.qov
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Earth Day Award Nomination
in the'oOther" Category

of 'oMinerals" Activity
for

E nvironmental Sustainability

I am nominating Simplot Phosphates, LLC (Simplot) for an Earth Day Award, in the
"Other" category of the "Minerals" Activity for their efforts in Environmental
Sustainabitity. As a mining company, Simplot understands its stewardship towards the
Environment. Simplot and its employees have made Environmental Sustainability a top
priority.

The Vernal Phosphate Operations have been mining phosphate in Utah's Uintah Basin for
over 57 years making continuous improvements all along the way. But in 2009, the
Department of Energy significantly raised the bar by personally challenging six major
companies to join the Obama Administration in an effort to significantly reduce energy
use over a l0 year period (2010 to 2020). To make this a SMART goal (Specific,
Measurable, Attainable, Relevant, and Time Bound), the challenge became to reduce each
company's energy intensity by 25% over a ten year period and to be leaders in
Environmental Sustainability for the rest of the world to follow. Simplot heartily accepted
the Obama Administration Challenge. In short, the challenge or SMART goal became to
reduce energy intensity by 25% over 10 years. In short, this is what we refer to as the
25110 initiative. Simplot has fully embraced the challenge to go the "extra mile" to
improve the energy efficiency and the sustainability of our mining and milling operations.

For the rest of 2009 our energy performance recorded and the baseline energy intensity
was calculated by averaging the historic energy intensity of the past 2 years (2008 and
2009). So in 2010, the brainstorming and official project implementation began. 'We 

are
now a little over half way through the challenge. Each year since the challenge was issued,
Simplot has made major changes towards environmental improvements in the area of
sustainability. Simplot has completed a wide variety of energy reduction projects such as
these listed below:

Cast Blast Benefits, Thru Seam Blasting, ...



Concentrations

Efficient; Lighting converted to High Efficiency Fluorescent Bulbs and LED's

Oil Burners for Energy recoveries, etc.

These projects are discussed in further details in the following section.

Natural Gas Reduction Simplot's
predictive Maintenance department had
suspicions that our natural gas usage was
higher than it should be. Even after
determining that we had natural gas
loss/leaks there seemed to be no way to
determine where the leaks were occurring.
Even with gas sniffers detecting leaks was
very difficult. So working with FLIR
representatives we purchased a FLIR
GF300/320 infrared camera. After we
received training in the use of the FLIR camera we were able to not
but visually see the leak and identifr the source of the leak. See photo to the right showing
the FLIR camera capturing a natural gas leak coming up through the parking lot pavement.
This is a still photo of a video the FLIR camera took. The movement of the VOC's in the
video make the gas leak much easier to detect and pinpoint the source of the leak.

This preventative Leak detection program was so successful that it was implemented
across all of the Simplot owned companies. It has led to great success, beyond our
imagination by identifying unsuspected gas leaks all across Simplot. This project had a
return much greater that the $30,000 value of the camera.

Vehicle Idting Reduction Program - As a result of the 25110 initiative we evaluated and
changed our vehicle idling program. In the winter months maintenance personnel would
come in 2 hours before the start of shift to fuel and start equipment. The purpose was to
have the equipment fueled, warmed up and ready for mine operations to start working
right at the beginning of their shift. The problem was that it took 2 hours to complete this
task and some of the equipment was left running for l-2 hours before mine operations
started their shift. We learned from the equipment manufacturers that in the cold winter
months the equipment could from a cold start be placed into gentle operations until it
warmed up completely. Through experimentation we found that by the time operators



performed their pre-shift inspections and traveled to their work areas the equipment was
warrn and ready for normal operations. We found that we could save all the fuel that was
wasted during idling without damage being done to the engines as long as the equipment
wasn't worked too hard before it fully warmed up.

Blasting Improvements - Simplot knew that there were a lot of efficiencies to be gained
through blasting improvement. Our blasting improvement program was initiated with the
main goals of increasing cast blast benefits, improving fragmentation, improving
digability, and creating a one-step drilling operations or 'oThru Seam Blasting." The
increased cast blasting benefit is almost self-explanatory. The more material we move
with explosives, the less diesel fuel the mine operations needs to expend utilizing large
mining equipment to move this material. The material that remains for the truck and dozer
fleets to move is also better fragmented to facilitate digability. That means the Front End
Loaders and the Dozers move material easier and more efficiently, that includes both ore
and overburden. When we're looking at 4,000,000 tons of phosphate ore and 16,000,000
tons of overburden this plays a major role in our energy intensity.

It took a lot of planning and work to reach the level we're currently at. We hired
consultants to advise us along the way and review and refine our plans. V/e had to change
from a multi-bench highwall operation to a no bench operation. We had to purchase drills
with angle drilling capacities. We had to change to an electronic detonation system to
obtain the precise timing necessary. V/e had to hire a blast engineer to design and time the
shots. We purchased a high speed
camera to hlm our shots so we could
learn from them and continue the
evolution of our blasting program.
V/e had our drillers go through an
extensive drilling program to ensure
consistency and accuracy. The list of
requirements, costs and time to bring
our blasting program to its current
level goes on and on. The end result
is an increase in cast benefit from
approximately 20o/o to around 400á.

Mill Operational Improvements - The mill engineers have partnered with our reagent
vendors to study how to get better recoveries using different reagents and slight changes to
the beneficiation process. This starts at the theoretical stage and then evolves to laboratory
testing and if promising then on to small scale mill testing. As a joint venture with Armaz,
we believe we've found a unique way, through use of different chemicals and alterations
in the process, to improve recovery and refine the phosphate ore. We are currently in the
process of patenting these changes, but suffice it to say that we've found away to replace
the dangerous and hazardous reagent of sulfuric acid that our process currently uses with



that of an environmentally friendly chemical. The real benefit is the reduction in chemical
usage. Initial results show a 97o/o reduction in chemical usage. This is a reduction of in
excess of 5,000,000 pounds of chemicals annually. This is a significant sustainability find.

Beneficiation Capital Improvements - The mill has invested millions over the last 5

years in capital improvements. W'e installed a series of screens to prevent overgrinding of
the phosphate ore. The floatation process we currently employ has a problem recovering
the really fine particle sizes. So we installed a scavenger circuit to improve the recoveries
of the phosphate from the fines. The
picture to the right shows the addition of
the scavenger circuit. This was about a 3
year project to get it all engineered,
constructed and operational. We've made
numerous improvements to the carbonate
circuit to likewise improve recoveries and
aid in the concentration of the PzOs.

These are just a few of the improvements
made in the mill. We have more ideas for
improvements that are scheduled for
implementation as capital dollars become
available over the next five years.

VFD's - The barge pumps recycle water from the tailings pond back into mill operations.
The beneficiation of phosphate ore is very water intensive. The barge pumps recycle water
at a rate of 20,000 to 30,000 gallons per minute depending on the need. There are 6 -
1,000 hp motors running these pumps. Previously these pumps were either on or off. To
control the flow, the valves were partially closed until the desired flow was achieved. The
electrical department installed Variable Frequency Drives (VFD's) on these pumps. This
resulted in more efficient operations and a significant reduction in electrical usage. VFD's
have also been installed throughout the facility including conveyor belts, mill pumps, etc.
all with great success.

Water Pumping Facility - Evaluation of the water systems determined that we were not
very efficient with the water we used. V/ell it's not that we're in-efficient with the water
we use but in-efficient in the transportation of water to where it is needed. Simplot's
operations using water are supplied by a dozen deep water wells pumping from across the
property to our Ratliff building tank. From Ratliff water was then pumped to the various
locations utilizing water. Our evaluation pointed out that the elevation of some of those
deep wells was approximately 1,000 feet higher than the elevation of the Ratliff Tank
Building. After pumping water to Ratliff, we were turning around and pumping a
significant portion of the water back up that 1,000 feet to the SAG mill steady head tank
for use at the mine and SAG Mill.

To remedy this inefficiency Simplot built
another tank building to collect the water



coming from the higher elevations (wells B, H & J) and from this location to supply the
water needs of the mine and the SAG mill operations. This solution eliminated the need
for one 300 hp pump at Ratliff and one 700 hp pump at the steady head swimming pool to
overcome the pressure head needed to overcome the elevation difference between the
Ratliff Tank Building and mine and SAG mill operations.

Building & Office Upgrade - Using thermal cameras it was determined a lot of heat in
the winter time was lost right through the doors and windows of the various mine and mill
offices and buildings. The majority of the buildings on site have been around for years.

Some were built in the San Francisco Chemical days, and additions were made under
Stauffer. Then under Chevron, the SAG mill, the carbonate circuit, the scavenger and the
mine office building and the mine shop were added. Even the age of these newer buildings
dates back 30 plus years. All the original aluminum framed windows were replaced with
double paned vinyl framed windows. The new windows were the very latest in technology
having the high efficiency of a very low E rating. The exterior doors were all changed to
the newer and better insulated type and the door frames were also installed with new
foam/rubber seals to better insulate the buildings.

Right at the beginning of the 25110 initiative, Simplot made the commitment to replace all
its lighting and switch to the high efficiency fluorescent lighting. These were the lower
energy consumption, more environmentally friendly lighting that was available at the
time. As offrces and buildings are remodeled, we have recently been installing LED
lighting. Currently, our Booster Pump Station is being retrofitted with high bay LED
lighting.

Vehicle Conversion to Natural Gas Power -'We've experimented with cleaner fuel sources for
our vehicles. This was done through the conversion
of vehicle fuel sources from gas to natural gas

powered. This is a picture of one of the warehouse
trucks that has been converted to run off either
natural gas or gas. The bright yellow tank right
behind the cab is the natural gas fuel tank.

Other Projects - We've started a number of other projects as well. Which, while smaller
in nature have a signif,rcant impact when considered as a part of
the whole. We've run numerous energy awareness programs '1€r*no.,cour, ,rrro
for all the employees. Some of the energy awareness programs .-*Etr*
include reminders by light switches to conserve energy by iãã*:HT;fi:*,
tuming off lights if not in use. The installation of motion
detection activated lighting in public areas. Energy calendars
mailed to employees homes. Kids coloring contest with the
theme of Energy Conservation. Start of every shift with energy
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awareness, reduction, and saving themes shared with all employees. Energy bookmarks
and newsletters sent to employees. TV screens in the lunch rooms showing progress
towards our energy goals, increasing energy awareness, and safety and other company
items.

Other items include the placement of Energy Idea boxes throughout the facility for
employees to put in their ideas and suggestions for the reduction and conservation of
Energy. And the subsequent creation of an Energy Champion and Energy Team that meets
regularly to discuss projects and ideas. See photo of Energy Idea Suggestion Box to the
right.

Many of our efforts have resulted in significant sustainability results. Simplot has received
some recognition from government and other organizations as a result of a few of these
improvements. Energy Awards as a result of the 24110 initiative include:

Office of Energy Development

March 2015

Users - May 2015

Where it makes sense programmable thermostats were installed. Other projects included
the installation of ceiling fans to better circulate the air in buildings with high ceilings.
This saves on heating costs in the winter and cooling costs in the summer. We have also
installed solar lighting in several locations outside. For example, the company signs
visible from the highway are now lit at night by solar lighting (batteries charged by solar
panels) as are the nitrate storage bins lit for security pulposes in the mine area.
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In conclusion, through the implementation of new innovative products and technology
Simplot has reduced its energy intensity and is leading the way to sustainability. Simplot
has spent millions of dollars over the past five and a half years to improve its operations
by focusing on sustainability. V/e feel strongly that it is our environmental stewardship to
maximize our recoveries of phosphate from the earth while at the same time reducing the
energy that it takes to recover that phosphate. This is our way of "Bringing Earth's
Resources to life." Simplot truly embodies environmental responsibility and stewardship
of the land through these various sustainability projects. These efforts are evidence that
Simplot (the mining industry) is doing its part in making planet Earth more Sustainable.
Thanks you for your consideration of Simplot for this Earth Day Award.
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